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Introduction 

Purpose 

This paper presents findings from a consultation process which was undertaken as part of a 
review of the Drains Act 1954.  

The primary purpose of the review is to identify what aspects, if any, of the Drains Act 
require updating and amending in order to ensure that the Act is relevant for the current 
stormwater management operating environment. 

The purpose of this Summary-Response paper is to summarise the key issues and 
suggestions raised in formal written submissions (which were received as part of the public 
consultation process) and to provide a Departmental response to key issues. 

It should be noted that this paper only focuses on the issues identified in written submissions 
and does not attempt to identify all issues with (and potential improvements to) the Act.  

Some issues identified in submissions are considered to be outside the scope of the review 
and therefore have not been included in this paper. However, these submissions are 
available on the Department of Primary Industries, Parks, Water and Environment (DPIPWE) 
website and people are encouraged to read them, in conjunction with this paper, as they 
raise some important issues for stormwater management, more broadly. 

Background 

A review of the Drains Act was initiated as part of the wider reforms of the Tasmanian water 
and sewerage sector. The review has been undertaken by DPIPWE, with assistance from a 
Reference Committee which comprises representatives from the water and sewerage sector, 
local government, the Local Government Association of Tasmania, the Local Government 
Division within the Department of Premier and Cabinet, NRM North, the Derwent Estuary 
Program, Ben Lomond Water, and Workplace Standards Tasmania. 

As part of the review process, an Issues Paper was prepared and distributed for comment to 
54 organisations that were identified as being potentially affected by or interested in changes 
to the Drains Act.  The Issues Paper was also made available to the general public on 
DPIPWE’s website. The public comment period occurred over an 8 week period. 

A total of 16 submissions were received: 

• Eight from local government (including the Local Government Association of 

Tasmania); 

• Four from private persons; 

• Two from Natural Resource Management (NRM) bodies; and 

• Launceston Flood Authority and Southern Water. 

A list of the parties that provided submissions is outlined in Appendix 1 (with the exception of 
two submissions that were received on a confidential basis). 

Given that the primary purpose of the public consultation process was to identify why and if 
the Drains Act should be amended, this paper summarises the issues that stakeholders 
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identified in written submissions as being critical reasons/rationale for amending the Drains 
Act, and provides a Departmental response to these issues. 

While some submissions also identified how the Act could be improved (and other matters 
relating to stormwater more broadly) this paper does not summarise all these comments, nor 
does it provide a Departmental response to such comments.  However, this information 
(along with other information gathered through face-to-face meetings) will be used as part of 
the legislative amendment process, in the event that the Government agrees to either 
amend the Act or draft a new Act. An example of the type of comments received in written 
submissions in relation to proposed improvement to the Act, but are considered out-of-scope 
for this paper, are outlined in Box 1. 

The Summary-Response paper can be read as a stand-alone document. However it is 
recommended that readers of the Summary-Response paper also read the Issues Paper 
and the written submission to ensure they have a good understanding of the issues being 
discussed. The earlier Issues Paper provided extensive background information on many of 
the issues covered in this paper and on the Drains Act review in general. 

Structure 

This Summary-Response paper is structured in three parts, which reflect the three key 
themes that were raised in submissions. 

• Part 1: Addresses a key theme identified in submissions, which was that the Act is 
outdated and inconsistent with the broader regulatory framework.  

• Part 2: Addresses another key theme identified in submissions, which was that the 
role and purpose of the Act is unclear and outdated. 

• Part 3:  Addresses the third key theme identified in submissions, which was that the 
powers of the Act are inconsistent with the contemporary operating environment.  
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Box 1 – Suggestions for improving stormwater management legislation (comments received 
in written submissions) 

Local government responsibilities 

Several submissions specifically recommended that councils be given powers to enter and carry out works 
within waterways and powers to require landowners to undertake certain activities to maintain/repair rivulets. 

All submissions received from local councils recommended that any amendments to the Act should ensure 
that the responsibility for managing stormwater and drainage systems should remain with the local 
government.  

Clarifying and simplifying the legislative framework  

One submission recommended that amendments to the Act should address the potentially confused 
ownership and maintenance responsibilities between stormwater legislation and the Launceston Flood 
Protection Act 1977 as some drainage systems past through the flood levees vested in the Launceston Flood 
Authority. 

Catchment Management 

Two submissions that were received from individuals/entities not associated with local government 
recommended that any amended stormwater legislation should provide for catchment management powers 
within the area of each local council. 

All local government submissions agreed that effective stormwater management should support and 
contribute to achieving catchment management objectives, but the issue of catchment management was 
considered to be beyond the scope of specific drainage and stormwater management legislation.  

Land-use Planning 

Submissions from local councils recommended that new or amended legislation should provide local councils 
with the power to determine whether development over or near public stormwater infrastructure should 
proceed, in order to protect structural integrity and to allow sufficient room for maintenance to be undertaken.  
Currently there are no powers protecting stormwater infrastructure in the Drains Act. 

One submission recommended that local councils be obliged to keep an official record of underground and 
open channels that are part of the storm water system. 

Two submissions recommended that a requirement for floodplain mapping provisions be included within 
stormwater management legislation to ensure that floodplains and overland flow paths are adequately 
acknowledged and preserved when planning new developments and developing new planning schemes.   

Water Sensitive Urban Design (WSUD) 

Three submissions recommended that a new or amended Act should mandate the use of WSUD principles 
for all new developments. However, four submissions stated that it was appropriate for stormwater 
management legislation to be silent on the issue of WSUD (as is currently the case) and to neither 
specifically endorse nor impede the use of WSUD principles.  It was proposed that this approach would 
provide local council’s as planning authorities, the discretion to manage the introduction of WSUD so that it is 
not forced upon property owners in instances where it would be inappropriate and/or add greatly to the cost 
of a development for little or no benefit. 

An additional submission advocated neither remaining silent nor enforcing WSUD principles in legislation, but 
highlighted a need for additional support for local government if WSUD is to be required in legislation.  

Stormwater Harvesting 

Three submissions recommended that any revised Act should provide local councils with the powers to 
require stormwater harvesting in new developments, but that it should not be a mandatory requirement.   
However, of the eight submissions that commented on stormwater harvesting, the majority view was that the 
current Act’s silence on stormwater harvesting, neither impedes nor facilitates stormwater harvesting.   
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Key Findings of the Review 

The Drains Act is outdated and inconsistent with the broader regulatory 
framework 

Old and outdated Act 

A consistent theme in the submissions was that the Drains Act is old (ie over 60 years old), 
and the language is outdated and inconsistent with modern technical language used with 
stormwater and drainage management. 

More specifically, a number of definitions were identified as either needing to be reviewed or 
included in new stormwater management legislation: 

• Stormwater; 

• Common drain; 

• Natural watercourse; 

• Drainage district (if they are to continue to exist); 

• Catchment 

• Stormwater nuisance; and 

• Concentrated water. 

The outdated language used throughout the Act, and the need to use modern language and 
structure for any revised stormwater management legislation, was a key issue that many 
submissions used to underpin their case/rationale for amending the legislation. 

Specific comments received in submissions, in relation to the relevance of the Act within the 
current legislative framework included: 

• that the Act is outdated and amendments over many years have made it unclear, to 
the point that it no longer meets its intended purpose (unanimous view among 
submitters); 

• that the Act references a number of pieces of legislation that have been repealed and 
replaced with more up-to-date legislation, which creates a significant level of 
confusion and uncertainty with the powers that the Act provides for undertaking and 
managing drainage works; 

• that some clauses in the Act are difficult to interpret, and a new Act should be written 
in clear modern English to ensure greater clarity concerning the powers and 
functions of the Act; 

• that stand-alone stormwater management legislation is necessary and should 
continue to exist, in an appropriate form. (All but one submission stated that the 
Drains Act should be repealed and new, contemporary; stormwater management 
legislation should be drafted.  One submission held the view that amending the 
existing Act was a preferable option to drafting a new Act.) 

• that an amended or new stormwater management legislation should contain a 
statement of objectives that reflects contemporary stormwater management 
principles, such as sustainability and the control of pollution. (Four submissions 
agreed that the Act should contain a statement of objectives. One of the four 
submissions suggested that it would be appropriate to adopt the Resource 
Management and Planning System principles in preference to developing separate 
objectives.) 
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Inconsistent Act with the broader regulatory framework  

Many submissions identified various aspects of the Act which are inconsistent with the 
broader regulatory framework. A common theme in relation to this issue focused on the 
extent to which the Drains Act is duplicated in other Acts, regulations, polices and guidelines. 

One such example that was raised in numerous submissions is the requirement of the 
current Act for houses within a septic tank district to install and maintain on-site waste 
management systems. The relevance of maintaining this provision within the Drains Act was 
questioned because the responsibility to regulate and manage such systems is largely 
covered in other legislation.  

The majority of submissions agreed that local council responsibilities in regard to on-site 
wastewater management was already catered for in other legislation, but any unique clauses 
in the Drains Act should be removed from the Act and inserted into the Plumbing 
Regulations 2004.  

 

 

The role and purpose of the Drains Act is unclear and outdated 

Among the various submissions received, there appeared to be some confusion regarding 
the role and purpose of the Act.   

The role of the Act in a modern legislative environment appears to be somewhat vague, and 
the outdated language and powers provided for in the Act make its role and purpose unclear, 
or at least not uniformly understood.  

The submissions identified a number of areas for which the role and purpose of the existing 
Act is unclear and would benefit from further clarification. A common theme raised was that 
the current Act does not provide local councils with sufficient powers to enable them to 
manage, regulate and maintain stormwater systems and does not clearly outline the roles, 
responsibilities and rights of local councils and private landowners. More specifically: 

• Most submissions from local councils identified that under the current Act it is unclear 
what powers and responsibilities local councils have to access natural waterways for 

Departmental Response 

The Department agrees that a number of existing definitions need to be reviewed and 
additional definitions included in any new stormwater legislation, with the legislation 
written in clear, modern English. 

The Department agrees that a statement of objectives should be included in any new or 
amended stormwater legislation to clarify the purpose and scope of the Act.  

The Department agrees, in principle, that legislative provisions relating to the 
management of stormwater management are best located in stand-alone legislation – 
and any duplication of powers and roles in other legislation should be removed where 
possible. 

The Department agrees that it is inappropriate to maintain legislative provisions relating 
to the requirement for and management of on-site wastewater treatment systems in 
stormwater management legislation.  Licensing and management of on-site wastewater 
is already adequately provided for in other existing State legislation. 
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the purposes of maintenance and management, particularly in relation to retaining 
structures and embankments adjacent to waterways. The Act is somewhat confusing 
in this area as it provides the power to undertake tasks such as carrying out works in 
a waterway which forms part of a drainage system, but does not specifically provide 
the power to access the waterway.   

• A number of submissions identified that the current Act lacks clarity around the 
responsibilities of private landholders, with regard to stormwater nuisances. More 
specifically, one submission recommended that there needs to be greater clarity 
around the ownership and rights associated with private drainage running through a 
neighbouring property in order to connect to a common stormwater drain. (It was 
recommended that when stormwater runoff from one property is concentrated and 
creating a nuisance on a property below it, the owner of the upstream property 
should be required to discharge the stormwater into a public system in accordance 
with terms and conditions specified by the relevant local council. It was also 
recommended that local council approval should be required to discharge water from 
a private property that has been concentrated, disrupted from its natural flow, or 
contaminated in any way.) 

The submissions received not only identified areas within the Act that require further clarity, 
but also highlighted how various stakeholders interpret the Act in significantly different ways. 
This suggests that the Act is not uniformly understood and could benefit from some 
contemporary and concise language. For example, there were differences in opinion 
regarding the existing Act on a range of matters, as outlined below. 

• Some submissions, particularly those from local councils, identified that there was 
some uncertainty around the circumstances in which local councils, as the providers 
of stormwater drainage, can expect to recover financial contributions toward the cost 
of stormwater works from property developers and/or landowners.  

• There was also some confusion regarding whether the current Act only applies to the 
drainage of urban areas — some submissions were of the view that the current Act 
only applies to drainage of urban areas where as others were uncertain and 
recommended clarification. 
 

 

The powers of the Drains Act are inconsistent with contemporary operating 
environment 

The submissions received identify a number of issues that indicate that the Act is not 
consistent with the contemporary operating environment. More specifically, the comments 
stated that: 

Departmental Response 

The Department agrees that greater clarity needs to be provided through stormwater 
management legislation on the powers and rights of stormwater system managers in 
accessing and working in waterways that form part of drainage networks. 

The Department agrees that the legislation should be clear about the accountability of 
property owners for any nuisance created by the flow of concentrated stormwater from 
their property onto neighbouring properties, and that this should be reflected in 
stormwater legislation.   
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• The Act currently provides a number of powers that are no longer relevant or 
appropriate in a modern legislative environment, particularly those powers provided 
to the Minister; and 

• The Act provides limited direction on the environmental impacts of stormwater and 
drainage systems.   

Ministerial responsibilities 

The current Act requires Ministerial approval for the following activities: 

• Two local councils seeking to link their adjacent drainage systems together;  

• A local council declaring stormwater drainage or septic-tank districts; and 

• Local councils reaching agreement regarding the adoption by one local authority of 
drains, systems or associated works constructed within another municipality. 

All of the submissions that commented on the above Ministerial responsibilities agreed that it 
was unnecessary to require Ministerial approval for these activities. The submissions stated 
that these provisions were unnecessary because agreement could be reached at local 
council level, and the provisions have rarely, if ever, been used. Furthermore some 
submissions stated that, if an agreement could not be reached, the Resource Management 
and Planning Appeal Tribunal could be used to provide an independent avenue for 
resolution. 

A number of submissions indicated that the need to create drainage or septic tank districts is 
no longer required and could be removed from future stormwater legislation. Furthermore, 
they stated that Ministerial approvals for declaring stormwater drainage or septic-tank 
districts have been rarely used. One submission recommended that any future stormwater 
legislation could provide the Resource Management and Planning Appeal Tribunal with the 
powers to adjudicate on any inter-council disagreements. 

Pollution Control/Stormwater Quality 

A number of submissions suggested that the current Act has insufficient powers to manage 
stormwater quality and the flow of pollutants from private property into the stormwater 
network. 

In particular, some submissions identified that the Act only references deleterious 
substances and the effect they may have on the stormwater infrastructure and does not 
specifically consider their impact on or the protection of the environment.   

While some submissions recommended that in order to achieve improved stormwater quality 
there may need to be an amendment that provides local government with additional powers 
to require property owners to reduce pollution inputs to stormwater, others clearly stated that 
it was not appropriate for stormwater management legislation to be the governing legislation 
in relation to public health and water quality. 

 

Departmental Response 

The Department’s view is that the Ministerial powers provided for in the current Act are 
unnecessary and not consistent with a contemporary legislative approach.   

The Department agrees that it is inappropriate for stormwater management legislation to 
be the governing legislation in relation to public health and water quality.  
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Appendix 1 
 

List of submitters to the Review of the Drains Act. 

 

1. Local Government Association of Tasmania (LGAT) 

2. Tamar Estuary and Esk Rivers Program (TEER) 

3. NRM South 

4. Glenorchy City Council 

5. Hobart City Council 

6. Launceston Flood Authority 

7. Southern Water 

8. R Rands (Private) 

9. Break O Day Council 

10. Elizabeth Jane (Private) 

11. Latrobe Council 

12. Launceston City Council 

13. West Tamar Council 

14. Clarence City Council 

15. Private submission 

16. Private submission 

 


