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Executive Summary 
The review of the Drains Act 1954 has been established to ensure that Tasmania has a contemporary 
legislative framework in place to provide for the management of land drainage, urban land drainage 
and stormwater drainage systems in the future, and to ensure that appropriate on-site waste water 
management systems are installed in areas not serviced by reticulated sewerage networks. 

Historically, urban drainage systems have been developed to meet communities’ needs to minimise 
the effects of flooding, and the main focus of this development has been on hydraulic capacity and 
the transport of natural water and concentrated natural water.  This is the context in which the 
Sewers and Drains Act 1954, the predecessor of the Drains Act 1954, was drafted, a process which 
commenced in the late 1940s. 

The Drains Act sets out the responsibilities and powers of councils to provide drainage systems for 
natural water and concentrated natural water (stormwater), as well as ensuring that septic tanks are 
installed in areas not serviced by reticulated sewerage networks. 

While the prevention of flooding continues to be the main focus of modern stormwater 
management, there is now an increasing focus on secondary objectives such as protecting 
environmental values and the harvesting and reuse of stormwater. 

The Drains Act was conceived to “make better provision for schemes and systems of drainage” but 
the responsibilities of local authorities (councils) to provide drainage are expressed only in terms of 
“preserving the health of the inhabitants of its municipality”.  The Act does not address the 
protection of environmental values or any of the other issues that have arisen in relation to 
stormwater management, such as the use of water sensitive urban design or stormwater harvesting 
and reuse. 

Arguably, there are significant gaps in the ability of the Drains Act, as it stands, to deal with the 
contemporary issues impacting on stormwater management.  The Act is also old and much of the 
drafting is complex and out-of-date.  There are also concerns that the powers the Act bestows on 
local authorities are not entirely adequate for the purposes of building and operating municipal 
drainage in the early 21st Century. 

The main options being canvassed to improve the legislative framework for the provision of 
stormwater drainage include: 

• amending the existing Drains Act; 

• replacing the Drains Act with new, stand-alone legislation, such as a Drains Act 2010; and 

• repealing the Drains Act and setting out the responsibilities and powers to provide drainage 
and require on-site waste water management systems in another Act. 

Comment is sought in relation to these options, as well as a series of ‘Discussion Points’ provided 
throughout this Paper to highlight key issues. 

A section by section breakdown of the Drains Act is also provided in Appendix 1. The document 
includes analysis of each section’s function, and flags the sections affected by the matters raised in 
this Issues Paper, as well as any drafting issues specific to individual sections, such as references to 
superseded legislation. Comment is welcomed in relation to this component of the consultation 
material also. 
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1. The Drains Act Review 
 

1.1. Introduction 
Since 1954, the Drains Act (formerly the Sewers and Drains Act 1954) has been the principal 
legislative instrument governing the management of drainage in Tasmania.  Despite calls for a review 
of the Act dating back over a decade, as well as numerous (mainly consequential) amendments to 
the Act over time, the Act has not been reviewed previously.   

As a result, the Drains Act Review has been established to ensure that Tasmania has a contemporary 
legislative framework in place to provide for the management of drainage systems for natural water 
and concentrated natural water (stormwater) in the future, and to ensure that appropriate on-site 
waste water management systems are installed in areas not serviced by reticulated sewerage 
networks. 

A review of the Drains Act was initiated by the Water and Sewerage Reform State Regulators 
Group, as part of the wider reforms of Tasmania’s water and sewerage sector, and is being 
undertaken by the Urban Water Policy Unit within the Department of Primary Industries Parks 
Water and Environment (DPIPWE), with assistance from the water and sewerage sector, councils, 
the Local Government Association of Tasmania, the Environment Protection Authority and 
Workplace Standards Tasmania. 

This project consists of a review of the Drains Act involving targeted consultation with key 
stakeholders, which will culminate in the provision of a report and recommendations to the Minister 
for Primary Industries and Water, based on the findings of the Review.  Implementation of the 
Review’s findings will be the subject of a separate project, or projects. 

This Issues Paper will form the basis of that consultation, and has been prepared to provide 
interested parties with background information, raise the key issues identified during the course of 
the Act’s operation, identify the emerging issues that will impact on drainage management in the 
future, and flag options for the Act’s future. 

 

1.2. The need for a review 
Until the 30 June 2009, the Sewers and Drains Act 1954 had defined the general powers and duties of 
councils in relation to the provision of common sewers and drains.  However, as part of reforms of 
the water and sewerage sector, councils relinquished their responsibilities for the provision of water 
and sewerage services from 1 July 2009. The sewer-related provisions of the Act were removed by 
the Water and Sewerage Industry (Consequential and Transitional) Act 2008, and largely incorporated 
into the Water and Sewerage Industry Act 2008, where they define the responsibilities and powers of 
the three regional water and sewerage corporations in relation to water and sewerage services.  

At the same time, the Sewers and Drains Act was amended and renamed the Drains Act 1954. The 
Drains Act continues to set out the responsibilities and powers of councils1 to provide drainage 
systems for natural water and concentrated natural water (stormwater), as well as ensuring that on-

                                                 
1 Areas of Launceston are serviced by combined sewerage and stormwater infrastructure, which was 
transferred from the Launceston City Council to Ben Lomond Water as part of reforms to the water and 
sewerage sector in 2009.   Stormwater management in Launceston is, therefore, a joint responsibility of the 
Council and Ben Lomond Water and, accordingly, is subject to both the Drains Act and the Water and 
Sewerage Industry Act. 
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site waste water management systems (as defined in the Building Act 2000) are installed in areas not 
serviced by reticulated sewerage. 

The Drains Act is, however, effectively over 50 years old, and drafting of the antecedent Sewers and 
Drains Act actually commenced in the late 1940s.  Despite various (mainly consequential) 
amendments over time, is not believed to have been subject to any sort of legislative review 
program.  It is likely that the Act was written for a different set of circumstances than exists today. 

The legislation was drawn up when the objectives of stormwater planning and design were narrowly 
focused on flood prevention and public safety.  Today, these continue to be the fundamental 
objectives for the management of stormwater and drainage, but it is now widely accepted that a 
more holistic approach to urban water management is essential when pursuing sustainable 
development. Stormwater is a resource, and needs to be managed as such to minimise any negative 
impacts on the urban water cycle. 

It is considered that legislative provisions will continue to be required, in some form, in order to 
enable urban stormwater drainage systems to be established, operated and funded, and ensure that 
appropriate on-site waste water management systems are installed in areas not serviced by 
reticulated sewerage networks. However, a key objective of the Review is to identify the most 
appropriate instrument(s) for setting out the responsibilities and powers of stormwater drainage 
providers to deliver modern objectives for the management of stormwater and drainage. 

In doing so, it is important that the legislative framework for stormwater management does not 
advocate or effectively impose particular choices on the community, but that it is able to 
accommodate the decisions that Government and the community will, over time, make in relation to 
stormwater management. 

 

 

1.3. The consultation process 
The Review is seeking the involvement of a range of stakeholders identified by the Review’s Project 
Teams as potentially being affected by, or interested in any changes to the legislative framework for 
the management of stormwater and drains. The Review’s Project Team will consult directly with 
relevant State Government agencies, councils and major interest groups identified by the Project 
Team.  Although not directly targeted for consultation, the broader community will still have the 
opportunity to comment by accessing the necessary documentation on the Department’s website. 

The success of the review will depend significantly on the participation of the people and 
organisations approached during the Review’s consultation process, as the Review’s Project Team 
will draw on the information it receives from respondents, as well as the information, research and 
expertise it gathers from other sources, when formulating any policy recommendations.  It is 
important to note, however, that in addition to the interests of those most immediately and directly 
affected by the issues being considered as part of the review, the Project Team is required to 
consider the interests of the community as a whole when framing any recommendations to the 
Minister. 

There will be plenty of opportunity for your views to be heard during the review process and you 
can keep up to date with the review through the website at: 

http://www.dpipwe.tas.gov.au/inter.nsf/WebPages/HBAW-7T9W4V?open 

To break the task of considering Tasmania’s framework for stormwater management into 
manageable components, this Issues Paper is divided into four sections, which address: 
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• the existing regulatory framework for land drainage and on-site waste water management in 
Tasmania, including the objectives of the Drains Act and its interaction with other legislation, 
policies and guidelines; 

• general – mainly drafting related - issues that exist with the Act in its current form (examined in 
more detail in Appendix 1); 

• strategic and emerging issues that are impacting, or likely to have an impact, on stormwater 
management and which the legislative framework for stormwater management in Tasmania may 
have to address; and 

• the regulatory frameworks for stormwater management in place in other jurisdictions. 

The Paper draws on both the knowledge and experiences of people working in the field of 
stormwater management and drainage in Tasmania, as well as documentary material and research 
compiled by the Review’s Project Team.  In preparing this Issues Paper, the Project Team has also 
consulted with key technical personnel from councils, as well as officers within other relevant 
agencies that have an involvement in the regulation of drainage related matters. 

The issues and options put forward in this Paper are the outcome of this preliminary consultation 
and research, and the Paper provides a series of ‘Discussion Points’ to highlight the key issues and 
prompt relevant feedback.   

You are invited to provide comment on as few or many of these points as you wish, and you may 
also comment on or raise any issues you feel are relevant to the objectives of the Review, but not 
highlighted in the Discussion Points or the Paper generally. 

Comments should be received by 11 June 2010.  

The views of all respondents will be given appropriate consideration and Review staff will do their 
best to ensure that interested organisations and individuals are kept informed about the Review’s 
progress. 

The receipt of all submissions will be acknowledged in writing by the Department. 

All submissions will be treated as public documents and made available on the Agency’s website, 
unless prior contact has been made with the Review’s Project Team concerning confidential content, 
such as commercially sensitive material.  Submissions will be posted on the Department’s website as 
soon as they can be processed, where they will remain indefinitely. 

A summary of submissions will be released as soon as possible after the end of the consultation 
period and placed on the Department’s website.  A letter will be sent to all who make submissions 
advising them of the location of the summary and any response documents.  All submissions will be 
considered when reporting to the Minister for Primary Industries and Water and in the development 
of recommendations for the Minister. 

A subsequent project (or projects) will be initiated to implement any recommendations which are 
endorsed by the Minister and go on to become Government policy.  

The Review’s Project team will communicate the outcomes of the review directly to stakeholders 
and those who made submissions to the Review. 
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1.4. Contacting the Review Project Team 
Comments can be communicated to the Review Project Team in a number of ways. If you would like 
to comment directly on any of the issues raised in this discussion paper, or on any other issue which 
may be relevant to the objectives of this Review, you can write to us at the address below, send a 
fax or email, or telephone the Project Team. 

An electronic copy of your submission, if not already provided, would be appreciated, and can be 
sent to the Project Team either by e-mail or optical media.  Electronic versions of submissions 
should either be a text document (.docx, .doc, .txt) or an Adobe Portable Document Format (.pdf) 
file.  All submissions received will be published on the Department’s website in pdf format. 

Postal address: 

Urban Water Policy Unit 
Department of Primary Industries, Parks, Water & Environment 
GPO Box 44   
Hobart  7001 

Email: urban.water@dpipwe.tas.gov.au 

Telephone: (03) 6236 5560 

Fax: (03) 6233 6055 

 

 

1.5. Guidelines for prospective respondents 
Format of submissions 

There is no specified format for submissions, which may range from a short letter outlining your or 
your organisation’s views on a particular topic to a much more substantial document covering a 
range of issues.  However, to assist in the preparation of submissions, an electronic document 
template – which contains all of the discussion points raised in this Issues Paper – is available at: 

http://www.dpipwe.tas.gov.au/inter.nsf/WebPages/HBAW-7T9W4V?open. 

An electronic copy of the annotated Drains Act included at Appendix 1 is also available online, and 
can be used to provide comments about specific sections of the Drains Act. 

 

Content of submissions 

Copyright in submissions sent to the Department resides with the author(s). 

Wherever possible, evidence (such as relevant data, documentation or practical examples) should be 
provided in support of your views. 

Please ensure that the version of your written submission sent to the Department is the final version 
and that any drafting notes, track changes, annotations and other hidden text or marked revisions 
have been removed.  Internal links and large logos or decorative graphics should also be removed in 
order to minimise file sizes and enable your submission to be more easily viewed and downloaded 
from the website. 
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Note to prospective respondents 

Prospective respondents are advised that the contents of submissions will not be treated as 
confidential, unless they are clearly marked ‘confidential’ and are capable of being classified as such in 
accordance with the Freedom of Information Act 1991. 

All submissions will be made available on the Agency’s website, where they will remain indefinitely. 

For submissions received from individuals, personal contact details (e.g. home address, phone and 
fax number, email address) contained in the text of the submission will be removed before it is made 
publicly available on the Department’s website.  Only the respondent’s name will appear in the 
published submission, in order to ensure compliance with privacy laws. 

 

Disclaimer 

Any representation, statement, opinion or advice expressed or implied in this publication is made in 
good faith but on the basis that the Department of Primary Industries Parks Water and 
Environment, its agents and employees are not liable (whether by reason of negligence, lack of care 
or otherwise) to any person for any damage or loss whatsoever which has occurred or may occur in 
relation to that person taking or not taking (as the case may be) action in respect of any 
representation, statement, opinion or advice referred to herein. 
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2. Review outcomes, assumptions and scope 
 

2.1. Outcomes  
The aim of the project is to review the Drains Act 1954 and provide recommendations to the 
Minister regarding the future administration and management of stormwater, drains and on-site 
waste water management in Tasmania. The recommendations will seek to address a number of 
issues including: 

• The most appropriate legislative framework for the provision of stormwater drainage and 
on-site waste water management; 

• The interface between stormwater legislation and Government policies such as the State 
Policy on Water Quality Management; 

• Stormwater quality/Pollution control; 

• Sustainable management of stormwater and drainage in Tasmania; 

• Stormwater harvesting and reuse; 

• Protection of natural values; 

• Clearer responsibilities between councils and landowners, providers of water and sewerage 
services and Government agencies; 

• Adequacy of penalty and enforcement provisions. 

 

2.2. Assumptions 
The Review is being conducted on the basis of the assumption that stormwater and drainage 
management will continue to be the responsibility of councils, noting that in some areas of 
Launceston Ben Lomond Water operates a combined stormwater/sewerage system, as well as some 
dedicated stormwater infrastructure associated with that combined system. 

It is also assumed that any recommendations to the Minister will necessarily be consistent with the 
Resource Management and Planning System of Tasmania’s sustainable development objectives. 

 

2.3. Scope 
The Review will: 

• examine the interaction between the Drains Act and any other relevant legislation to identify any 
unnecessary overlap or duplication and the potential for consequential amendments to other 
Acts; 

• research approaches for managing land drainage (stormwater) and on-site waste water 
management in other jurisdictions;  

• investigate the legislative provisions that are required to deliver modern stormwater 
management objectives in Tasmania. 

The Review will not develop legislative amendments or new legislation. Implementation of the 
Review’s findings will be the subject of a separate project, or projects.  
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3. Regulatory framework for land drainage and on-site 
waste water management 

 

3.1. Overview of the Drains Act 
The Minister for Primary Industries and Water is responsible for administering the Drains Act 1954. 
The Drains Act stipulates that councils are responsible for providing drainage for their local 
government area in order to prevent flooding and public health issues. The Act also gives councils 
powers that enable them to construct, control, protect and maintain drains, and to charge 
landowners for these services.  

The Minister’s main functions under the Drains Act are: 

• appointing drainage districts for the purpose of land drainage, urban land drainage and 
stormwater drainage;; 

• investigating complaints regarding the alleged non-performance by local authorities of their 
duties under the Act; 

• approving agreements between local authorities for the drains of one authority to 
communicate with those of another; 

• approving agreements between local authorities regarding the adoption by one local 
authority of drains, systems or associated works constructed within another municipality; 

• declaring any part of a natural watercourse to be a common drain vested in a local authority; 
and 

• defining and declaring septic tank (on-site waste water management) districts. 

The Drains Act also requires houses within a septic tank district to install and maintain on-site waste 
water management systems in accordance with the Building Act 2000.  The Building Act makes it 
unlawful for a person to erect or place on land a building that contains habitable rooms or from 
which effluent normally flows unless: 

• effluent from the building can be drained into a sewerage system to the satisfaction of the 
general manager of the relevant council; or 

• a special plumbing permit is issued for an on-site waste water management system. 

 

Discussion points 

Q3.1 Can the powers available to councils under the Land Use Planning and Approvals Act 1993, 
and the Building Act 2000 be used to ensure that appropriate on-site waste water 
management systems are installed where mains sewerage is unavailable? 

Q3.2 Is there still a need for legislation that bestows on councils a responsibility to ensure the 
installation of on-site waste water management in areas not serviced by reticulated 
sewerage, when other legislation already makes the installation of council approved on-site 
waste water management system effectively mandatory in order for a building to be certified 
as habitable? 

Q3.3 If there is still a need for legislation making councils responsible for ensuring the installation 
of on-site waste water management systems in un-sewered areas, is it appropriate that those 
provisions be ‘bundled’ with legislative provisions relating to stormwater drainage, 
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particularly given that local authorities do not generally deliver on-site waste water 
management services? 

Q3.4 Are there any existing septic tank districts or drainage districts that have been appointed 
under the Drains Act, and are such districts still necessary?  

Q3.5 Is it appropriate to require Ministerial approval for drains of one council to communicate 
with those of another, or should this agreement be made at Council level?  

Q3.6 What is the rationale for requiring Ministerial approval for agreements between local 
authorities regarding the adoption by one local authority of drains, systems or associated 
works constructed within another municipality? 

Q3.7 Are the appeal provisions in the Act appropriate? 

 

 

 

3.2. Objectives of the Drains Act  
The table below provides a brief summary of the objectives of each Part of the Drains Act. 

 Title Description 

Part I Preliminary Act title and definitions relevant to the act 

Part II Provision of Drainage States that local authorities (i.e. councils) have an obligation to
provide drainage within its municipality.  Provides local
authorities with the powers to create and enforce drainage
schemes 

Part III General Powers and Duties Sets out the powers of local authorities to adopt new and 
existing drains and defines a common drain 

Part IV Construction Defines the powers local authorities have to construct 
drainage systems 

Part V Control and Maintenance of 
Drains 

Defines the powers of a local authority to maintain drainage 
systems 

Part VI Protection of Drains Provides drainage systems with legislative protection from 
interference of damage 

Part 
VII 

Private Lands Provides the local authority with the powers to undertake and 
maintain drainage works within private property 

Part 
VIII 

Drainage of Buildings Outlines the requirement of new and existing buildings within 
drainage districts to be connected to common drains 

Part IX Septic Tank Districts Provides local authorities with the power to create and 
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enforce septic tank districts 

Part X Repealed Repealed 

Part XI Works at the Owner’s 
Expense 

Defines the mechanisms for a local authority to carry out 
drainage works on private property at the property owners 
expense 

Part 
XII 

Miscellaneous Outlines a variety of powers that enable local authorities to 
carry out its function as a drainage authority 

 

 

 

3.3. Other relevant legislation, policies and guidelines 
 
Environmental Management and Pollution Control Act (EMPCA) 

The Drains Act does not cover potential environmental issues related to stormwater runoff or on-
site waste water management systems. The Environmental Management and Pollution Control Act 1994 
provides for the management of the environment and the control of pollution in Tasmania.  
Enforcement provisions in relation to the pollution of receiving waterways and the causing of an 
environmental nuisance or environmental harm are located in EMPCA.  

EMPCA is administered by the Minister for Environment, Parks and Heritage. Under EMPCA, both 
the Environment Protection Authority and councils are able to use a range of enforcement tools, 
including Environmental Infringement Notices, Environment Protection Notices and prosecutions. 

Councils have a duty under section 20A of EMPCA to use their best endeavours to prevent or 
control pollution from activities not regulated by the Environment Protection Authority. The 
enforcement provisions of the Act may be used by councils to discharge their duty and meet the 
Act’s objective of preventing environmental harm and nuisance. 

 

State Policy on Water Quality Management 

The State Policy on Water Quality Management (effected 1997) covers, amongst other things,  the 
management of diffuse pollution sources such as stormwater and erosion run-off to ensure that 
these potential pollution sources have little or no impact on the receiving waters they flow into.  

There are two sections that are of direct interest in relation to the Drains Act;  

• clause 31 - Control of Erosion and Stormwater run-off from land disturbance; and  

• clause 33 - Urban run-off.   

These sections relate to planning issues, with the policy proposing that their intent be reflected in 
local government planning schemes.  Clause 31 puts forward a requirement for council planning 
schemes to have in place stormwater management strategies and codes of practice for stormwater 
management by developers.   

Clause 33 refers to stormwater run-off from urban areas and recommends actions that both State 
and local governments should be taking to reduce pollution and erosion run-off and prevent it from 
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infiltrating stormwater flows.  The main emphasis for clause 33 is the requirement for councils to 
develop stormwater management plans to show how they will manage pollution from stormwater, 
and that these should have been completed within 3 years of the release of the policy.   

The Environment Protection Authority (EPA) has begun the task of drafting a State Stormwater 
Strategy, which, amongst other things, aims to provide a means of fulfilling the stormwater 
provisions of the State Policy on Water Quality Management 1997. The Strategy is currently being 
finalised and its release is anticipated before the end of 2010. 

 
Discussion Points 

Q3.8 Have councils been developing stormwater management plans as required under the State 
Policy on Water Quality Management? 

 

 

Local Government Act  

The Local Government Act 1993 establishes councils to plan for, develop and manage municipal areas. 
Some of the general functions of councils that are provided for in the Local Government Act appear 
to overlap or duplicate provisions in the Drains Act.  

For example, the Local Government Act has provisions that allow councils to charge rates to land 
owners for providing services, including the removal of stormwater, and for councils to raise a loan 
for the purpose of carrying out drainage works.  Councils are also able to charge construction rates 
and charges in relation to drains under section 97 of the Local Government Act. Sections 98 and 99 
specify the limits on construction rates and charges for drainage, as well as outlining the 
circumstances in which a council is to rebate or discount a proportion of a construction rate or 
charge.   
 
These provisions impact on Part XI – Works at the Owners Expense section 72 – section 76 of the 
Drains Act which state that Councils can borrow money and charge rates in relation to the 
provision of drainage.  

Additionally, there is duplication between s.78 – Power to enter premises under the Drains Act and 
section 20a – Powers of entry of the Local Government Act. Both sections give authorised persons the 
power to enter land in order for Council to perform its functions and duties under the Drains Act.  

 

Local Government Act (Building and Miscellaneous provisions) Act  

There are a number of sections in the Local Government (Building and Miscellaneous Provisions) Act 
1993 that directly relates to councils’ responsibilities in relation to drainage and the Drains Act. 

Section 248 prohibits the building of walls, bridges, fences, embankments and tunnels over or under 
drains, and prescribes the penalty for doing so.  It also gives Councils the power to demolish, 
remove or modify any building constructed in contravention of section 248 in order to restore or 
reinstate a drain, and to do so at the owner’s expense.  

This is similar to, but broader than, s.39 – Buildings not to be erected over drains etc. of the Drains Act. 

Part 3, Division 2 of the Local Government (Building and Miscellaneous Provisions) Act relates to 
plans of subdivision and contains a number of references to drainage.  Section 83 Approval of plan of 
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subdivision gives councils powers to put conditions on its approval of subdivisions, including a 
requirement for the owner to sell to the council any land on the plan that is set apart for drainage 
services.  A council may also require a plan for a subdivision to note, in respect of a block, a means 
for drainage from the block and a permit for a septic tank or a specific form of on-site waste water 
management system.  

Councils are able to refuse a plan for subdivision if, among other things; the drainage of roads and 
land will not be satisfactorily carried off and disposed of; the land is not suitable for an on-site waste 
water management system; or the site layout will make connections to drains too expensive.   

Councils also have the power to require security for payments and the execution of works including 
payment for a common stormwater drain and the connection of drains from each lot to the 
common drain.   

Division 4 of Part 8 of the Local Government (Building and Miscellaneous Provisions) Act relates 
only to the construction of drains by the Launceston City Council. Section 251 gives the Council 
power to construct stormwater drains on streets, right-of-way and private land and outlines its 
powers for recovering costs from owners for works undertaken by the Council. 

It is possible that this clause was written into the Local Government (Building and Miscellaneous 
Provisions) Act because of section 52 of the Drains Act which, solely excludes Hobart and 
Launceston City Councils from having the power to connect a common drain with a private drain if 
it is to be drained through land which the owner is not entitled to construct a drain (See Appendix 1 
for more details). It is likely that this section was written into the Drains Act because Hobart and 
Launceston City Councils had a range of additional powers – compared to other councils – under 
the Hobart Corporation Act 1963 and the Launceston Corporation Act 1963.  These two Acts were 
repealed in 1994 with the enactment of the Local Government Act. 

A number of sections in the Local Government (Building and Miscellaneous Provisions) Act that 
related to water and sewerage, including drainage and onsite waste water management, have been 
repealed as part of the water and sewerage reforms.  

 

Local Government (Highways) Act  

The Local Government (Highways) Act addresses highways that are managed by councils.  There are 
three sections that relate to drainage and potentially overlap or duplicate sections of the Drains Act. 
The first of these is section - 34 Drainage works, which gives councils powers to make, cleanse and 
keep open all drains and watercourses through any land adjoining or near a local highway. Councils 
are required to give notice for undertaking any such work and to pay compensation for any damage 
caused. 

The second section is section 46, which basically gives councils the power to give permission to a 
person to carry out a range of works, including the installation of drains, on or around highways. 
Section 47 defines the penalty for discharging concentrated drainage onto highways. 

Section 46 relates to section 18 – Breaking open streets of the Drains Act.  This section gives local 
authorities the power to carry out works in relation to drains as specified by sections 9 to fourteen 
of the Waterworks Clauses Act 1952.   

 

Roads and Jetties Act  

The Roads and Jetties Act 1935 deals with, among other things, the management of State Highways 
and subsidiary roads (roads that have been appointed by the Minister to be managed in the same 
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way as a State Highway). There are three sections that relate to drainage. Section 11 (b) requires 
councils to maintain and reconstruct drainage for a State Highway or subsidiary road.  

Section 17B requires owners and occupiers of land adjacent to a State highway or subsidiary road 
from concentrating the natural drainage of the land onto such roads without consent from the 
Minister. It also requires councils to get permission from the Minister to carry out works that will 
cause natural drainage from one of its roads into a drain which is on or connected with a State 
highway or subsidiary road. The Minister may sue the person responsible for discharging 
concentrated natural drainage onto a State highway or subsidiary road for costs to remedy the 
problem. 

Section 40 Power to make drains on adjoining lands gives the road authority power to make, cleanse 
and keep open all drains and watercourses through any land adjoining to any road of which it has 
construction or maintenance.  The road authority is required to give notice for undertaking any such 
work and to pay compensation for any damage caused. They are also responsible for maintaining any 
drain or watercourse constructed under this section. 

 

Building Act  

There are sections of the Building Act 2000 that either overlap or duplicate the provisions in the 
Drains Act, and the responsibilities and powers of local authorities in relation to drainage.   

For example section 157 (Contaminated or undrainable sites) provides that a person must not carry 
out any building work on land unless the surface of the land is capable of being drained into an 
existing stormwater drain or channel or other suitable outlet, to the satisfaction of the general 
manager. 

Section158 (Requirement for effluent disposal) states that no one can build any structure that may have 
an effluent flow from it, without there being a connection to a sewerage system or some type of on-
site waste management system.   

The standard for plumbing work (including on-site waste water management systems) is set by the 
Building Act. The Building Act calls up the Tasmanian Plumbing Code as the standard.  The 
Tasmanian Plumbing Code is written in performance terms and adopts the Joint Australian and New 
Zealand Standard AS/NZS 1547:2000 On-site domestic-wastewater management as an acceptable 
solution for the design of domestic on-site waste water management systems.  

Permit authorities (councils) base most, if not all, their assessments of domestic on-site waste water 
management system on this Standard. The Standard provides performance requirements covering all 
types of waste water management systems.  It also provides guidance on the operation and 
maintenance of on-site domestic-wastewater systems; on the on-site evaluation and soil 
assessments; and on the design, construction and installation requirements of on-site waste water 
management systems. 

This overlaps Part IX of the Drains Act, which provides for the creation of Septic Tank Districts to 
control on-site waste water management systems and therefore, appears to be redundant, given that 
buildings are required to have some form of approved sewage management system. 

Section 160 of the Building Act prohibits persons from carrying out building works over drains or 
within a metre of a drain (unless permission is granted by the general manager) and sets the penalty 
for doing so. However, the provisions of the Building Act also cover drains that are not vested in the 
council.  Section 161 also prohibits building work being carried out over service easements. 

Similarly to section 248 of the Local Government (Building and Miscellaneous Provisions) Act, this 
duplicates s.39 – Buildings not to be erected over drains etc. of the Drains Act. 



17 
 

 

Plumbing Regulations 

There are two regulations that impact on the Drains Act, regulation 40 Connections to stormwater 
systems and regulation 41 Disconnection of services.  

 

Building Regulations 

The Building Regulations 2004 have similar provisions as the Plumbing Regulations in that regulation 
27 Requirements before building demolition or removal – general provides that a person must not 
demolish or remove a building unless the person has advised the general manager in writing of the 
timetable for capping stormwater drains. 

The provisions under the Plumbing Regulations and Building Regulations don't directly impact on the 
Drains Act but are administrative sections that govern the processes for properties connecting or 
disconnecting to council stormwater systems.  So the actual impact on the Drains Act is minimal at 
best.  

 

Water Management Act 

The purpose of the Water Management Act 1999 is to further the objectives of Tasmania’s 
management and planning system in relation to water resources, particularly with regard to the 
management and sustainable use of the State’s fresh water resources, both surface and ground 
water. 

The Act establishes the mechanisms to allow the Crown to manage the allocation of freshwater 
resources, but it does not make the Crown the owner or direct manager of the waterways 
themselves.  The Act also provides for the development and implementation of water allocation 
management plans and licenses, the allocation of water resources, the regulation of the approval and 
development of wells and dams, and the establishment of water districts and trusts.   

The Water Management Act has no direct impact on the provision of urban stormwater drainage, 
but does allow water entities – such as councils – to establish drainage districts, in order to facilitate 
the drainage of land and protection of that land from flooding.  The Act also allows water entities to 
establish riverworks districts, and provides a range of powers relating to the management and 
maintenance of waterways with a district. 

 

 

Discussion Points 

Q3.9 Do the provisions identified in the Building Act, the Local Government (Building and 
Miscellaneous Provisions) Act and/or the Local Government Act etc. unnecessarily duplicate 
the provisions of the Drains Act? 

Q3.10 Should the provisions identified in the Building Act etc that are duplicates of provisions in 
the Drains Act reside in the Drains Act, or in the other legislation? 

Q3.11 Should any duplicated provisions be removed, either from the Drains Act or as a 
consequential amendment to other legislation? 
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Q3.12 Are there any other reasons why the provisions in the Local Government (Building and 
Miscellaneous Provisions) Act that refer to Launceston City Council exist? 

Q3.13 Would the provisions that refer to the Launceston City Council in the Local Government 
(Building and Miscellaneous Provisions) Act be better located in the Drains Act? 

Q3.14 What benefits would there be in having the drainage related provisions from the former 
Hobart and Launceston Corporation Acts reinstated in the Drains Act? 
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4. Strategic Issues  
 

4.1. Introduction 
Historically, urban stormwater drainage systems have been developed to meet communities’ needs 
to minimise the impact of local flooding.  The main focus of this development has been on hydraulic 
capacity and the transport of stormwater, rather than objectives such as protecting environmental 
values, catchment management or stormwater harvesting and reuse.  This is the context in which 
the Sewers and Drains Act was enacted in 1954. 

In the 50 years since, there has been little integration of stormwater management with the 
management of either drinking water or waste water, even though councils were, during this period, 
responsible for providing all three services.  Councils were also responsible for managing various 
parts of the urban environment that discharge directly into the stormwater system, such as roads, 
reserves, parks and car parks.  In addition, only limited consideration appears to have been given to 
stormwater management in making land-use planning decisions, which has also largely been a local 
government function. 

However, stormwater management practices have been changing in the intervening half-century, and 
are continuing to change with a shift in focus towards sustainable management, for example.  In 
order to achieve best practice management of stormwater in the future, it is important that the 
legislation relating to stormwater management in Tasmania continues to be relevant, and provides 
sufficient flexibility for a range of contemporary and emerging policy issues to be addressed, and new 
stormwater management practices adopted, without the need for major legislative reform or 
amendment to implement the decisions that are reached by Government and the community. 

In doing so, it is important that the legislative framework for stormwater management does not 
advocate or effectively impose particular choices on the community, but that it is able to 
accommodate the decisions that Government and the community will, over time, make in relation to 
stormwater management. 

Following are a number of high level issues which the Drains Act was, arguably, not conceived to 
address, but which the Review should take into account when considering Tasmania’s future 
legislative framework for stormwater management.  

• Water sensitive urban design 

• Stormwater harvesting 

• Pollution control/stormwater quality/Environmental protection 

• Public health and safety 

• New and emerging technologies 

• Tasmania’s Draft Stormwater Strategy 

• State Policy on Water Quality Management 

• Responsibility for stormwater drainage 

• Catchment management 

• Land use planning 
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4.2. The Role of the Drains Act 
As part of any review of legislation, there is a need to consider the role of the Act as a whole.    

The Drains Act was conceived to “make better provision for schemes and systems of drainage.”  To 
that end, the Act sets out the responsibilities and powers of councils to establish, operate and fund 
drainage systems for natural water and concentrated natural water (stormwater), as well as on-site 
waste water management systems (septic tanks) in areas not serviced by reticulated sewerage 
networks.  The Act also provides councils with extensive powers to require landowners and 
developers to carry out stormwater drainage works. 

Despite various (mainly consequential) amendments over time, the Act is not believed to have been 
subject to any sort of legislative review program.  Certainly, it is highly unlikely that a review has 
been carried out since 1993, when consequential amendments were made to the Act by the Local 
Government (Building and Miscellaneous Provisions) Act 1993.   

The following questions have been put forward as a basis for evaluating the role of the Drains Act in 
the management of stormwater in to the future.  The list of questions is not considered exhaustive 
and the Project Team welcomes comment on any other issues that stakeholders consider relevant 
to determining how best to provide, legislatively, for the management of stormwater. 

 

Discussion Points 

Q4.1 As the Act currently stands, does it still meet its objectives or has its intent been 
compromised? 

Q4.2 Are the objectives of the Drains Act and its antecedent Act still appropriate? 

Q4.3 The Drains Act limits the role of local authorities to the provision of drains that are 
‘effective’ for the purposes of ‘preserving the health of inhabitants’, with no mention of 
issues such as sustainability or the protection of environmental values.  What should the 
Act’s objectives be in relation to stormwater management, as expressed in the duty to 
provide drainage? 

Q4.4 Should the Act contain a statement of objectives (similar to s.6 of the Water Management Act 
1999)? 

Q4.5 Should provisions be introduced into the Drains Act to integrate stormwater management 
with the Tasmanian Resource Management and Planning System, for example by attaching 
RMPS principles as a schedule to the Act? 

Q4.6 Are the powers of councils sufficient to enable councils to discharge their responsibilities 
under the Act, or have the powers given to councils, been lost or compromised? 

Q4.7 Are the powers and responsibilities given to councils sufficiently clear? 

Q4.8 The Act outlines the roles, responsibilities and rights of councils and landowners in relation 
to hydraulic systems.  Does the scope of the Act need to be extended? 

Q4.9 To what extent are the other powers available to councils (or other agencies) under the 
Drains Act, such as the power to borrow money and collect rates to fund stormwater 
management, available under other legislation such as the Local Government Act 1993, the 
Building Act 2000 or the Plumbing Regulations 2004? 

Q4.10 Is there a need for stand-alone stormwater management legislation?   
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Q4.11 Is there scope to incorporate provisions for stormwater management in another existing 
Act? 

Q4.12 Should the Drains Act be amended, or repealed and replaced with new legislation? 

 

 
 

4.3. Water Sensitive Urban Design (WSUD) 
WSUD involves the integration of water cycle management into urban planning and design, in order 
to achieve ecologically sustainable outcomes. The key principles of WSUD, as stated in the Urban 
Stormwater – Best Practice Environmental Management Guidelines (Victorian Stormwater Committee, 1999) 
are: 

• Protecting natural systems; 

• Integrating stormwater treatment into the landscape; 

• Protecting water quality; 

• Reducing runoff and peak flows; and 

• Adding value while minimising development costs. 

Urban population growth and the corresponding expansion of urban and suburban areas has 
increased the volume of stormwater produced, as well the potential for negative impacts from urban 
stormwater on receiving water quality, and urban stormwater run-off is likely to continue to be a 
growing threat to water quality and environmental outcomes in the future. 

Other states in Australia are arguably further advanced in their efforts to manage aspects of the 
water cycle such as water consumption, water recycling and protection of the environment from 
stormwater run-off.  National guidelines on WSUD are also currently being developed by the 
Environment Protection and Heritage Council, in collaboration with the Natural Resource 
Management Ministerial Council and the National Health and Medical Research Council. 

While Tasmania’s circumstances may be different from other jurisdictions (in terms of the availability 
of fresh water and its rainfall patterns, for example ), WSUD is likely to assume greater importance 
within the community over time, as Tasmanians become increasingly aware of water as a valuable 
resource.  Stormwater management is one of the key elements of WSUD, and Tasmania’s legislative 
framework for stormwater management needs, therefore, to be able to accommodate the adoption 
of WSUD. 

 

Discussion Points 

Q4.13 To what extent does the Drains Act currently cater for WSUD? 

Q4.14 Does the Drains Act in any way impede the adoption of WSUD? 

Q4.15 Is WSUD sufficiently catered for through other instruments, such as engineering and design 
guidelines, so as not to require specific provisions in the Drains Act?  

Q4.16 What, if any, additional legislative provisions are needed to facilitate the adoption of WSUD 
in Tasmania?  Should any such provisions be located in the Drains Act or similar legislation? 
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4.4. Stormwater Harvesting 
In 2009, the Environment Protection and Heritage Council, the Natural Resource Management 
Ministerial Council and the National Health and Medical Research Council developed guidelines for 
the safe use of recycled water.  The guidelines include the Australian Guidelines for Water Recycling: 
Managing Health and Environmental Risks (Phase 2): Stormwater Harvesting and Reuse. 

While other states of Australia are facing chronic water shortages, most of Tasmania’s urban areas 
have access to a relative abundance of freshwater.  The availability of water in Tasmania, coupled 
with some of the lowest water prices in Australia, has made stormwater harvesting and reuse for 
non-potable purposes a lower priority in Tasmania than in other states.  

However, the more widespread introduction of two-part pricing, increasing public concern about 
water shortages due to climate change and a greater understanding of the need for a more 
sustainable water network system may result in a stronger interest in stormwater harvesting and 
reuse in Tasmania. 

Therefore, stormwater still represents an underutilised resource in Tasmania, and the harvesting of 
roof water and urban stormwater for safe reuse has potential benefits.  Including improved water 
quality and flows in receiving water ecosystems, and increased water conservation which eases the 
demand on drinking water supplies.  The Drains Act does not prohibit the taking or diversion of 
stormwater in the way that the Water and Sewerage Industry Act 2008 proscribes the diversion of 
water or sewage from water or sewerage infrastructure, but is silent on the issues of stormwater 
harvesting and reuse. 

Because of the water supply issues facing much of mainland Australia, it is also noted that the 
Australian Government has made a significant amount of financial incentives available to the states 
and territories to boost stormwater harvesting in Australia's cities (e.g. National Urban Water and 
Desalination Plan).  It is important that any revised stormwater legislation not limit Tasmania’s ability 
to access Australian Government funding for stormwater harvesting in the future. 

 

Discussion Points 

Q4.17 Does the Drains Act in any way limit the scope to capture and use stormwater? 

Q4.18 To what extent does the Drains Act currently enable stormwater harvesting and reuse? 

Q4.19 Do the Act’s provisions preclude or in any way prevent parties other than councils from 
harvesting stormwater? 

Q4.20 What legislative provisions are needed to facilitate stormwater harvesting? 

Q4.21 Should stormwater harvesting become an accepted practice in Tasmania, either on individual 
properties or a larger scale, how will the use of stormwater be controlled in order to avoid 
public health and environmental risks arising from its misuse, and does the Drains Act have a 
role to play in ensuring this? 

Q4.22 Does any other legislation, or do the activities of any agencies, hinder the development of 
stormwater harvesting and reuse? 
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4.5. Pollution control/stormwater quality 
Unless well managed, urban stormwater can potentially cause a significant amount of contaminants 
such as nutrients, sediment and gross litter to enter waterways.  The concentration of stormwater 
flows can also disrupt ecosystem health and cause waterway erosion or siltation. 

The cost to communities of inadequately managed urban development and stormwater runoff (e.g. 
waterway dredging to remove sediment, loss of tourism and fisheries) can be significant – if not 
always readily identifiable – and much greater than any short term savings associated with an 
under-investment in stormwater pollution control. 

Section 40 of the Drains Act stipulates the matters not to be put into drains.  These include human 
excreta, simple sullage water, substances which are likely to adhere to the sides of a drain and are 
insoluble in cold water, and deleterious effluents (i.e. effluent that will corrode brick, mortar or 
cement, rapidly corrode iron, or give off – or form on mixing with other sewage – noxious vapours).   

These provisions within the Drains Act are largely aimed at protecting stormwater infrastructure, 
rather than the receiving environment, and the Act contains no provisions that address the quality of 
stormwater which is discharged into a receiving environment.  It is also noted that deleterious 
effluent can be discharged into a drain with the permission of a local authority, as can substances 
that may adhere to drains. 

Septic tanks that are not adequately maintained can also potentially threaten the natural 
environment. Septic tanks store the same types of waste that would otherwise be diverted to 
wastewater treatment plants if they were available in the area. Like a wastewater treatment plant, a 
septic tank spill or leak can have a significantly detrimental impact on the surrounding area.  

 

Discussion Points 

Q4.23 Are the provisions within the Drains Act adequate in terms of their ability to protect 
stormwater drainage infrastructure from damage caused by effluents?   

Q4.24 In what circumstances might deleterious effluent be permitted by councils to be discharged 
into a drain and is this discretionary power compatible with environmental protection 
objectives? 

Q4.25 Is it possible for sufficient protection of the environment to be achieved through the control 
of the inputs into stormwater systems at their source, or are separate criteria relating to the 
quality of stormwater outflows needed? 

Q4.26 Should the Drains Act – or other legislation – seek to impose obligations on other parties, 
such as developers and landowners, to reduce stormwater pollution at its source? 

Q4.27 Should the provisions of the Drains Act specify – either in general or specific terms – 
substances and matter which is not to be discharged into receiving waterways? 

Q4.28 What other regulatory instruments and regulatory mechanisms are available to impose 
stormwater quality standards? 

Q4.29 Should the provisions of the Drains Act specify responsibilities for private land owners to 
obtain approval for, maintain and operate in a compliant manner on-site wastewater 
systems? 

Q4.30 What should council’s responsibilities be in relation to pollution from on-site waste water 
systems, including septic tanks? Is this covered in other Acts such as EMPCA? 
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4.6. Public health and safety 
Councils have a responsibility to manage stormwater systems to not only minimise the risk of 
flooding, but to ensure public health and safety in relation to built stormwater infrastructure.  
Depending on where the water is collected, the amount of rainfall and time between rainfall events, 
both the quantity and quality of the stormwater being managed can vary dramatically, which makes 
protecting public health and safety challenging. 

Urban stormwater can pose many of the same health risks as sewage effluent, and from sources 
including, animal droppings, ageing infrastructure and (illegal) cross connections between sewerage 
and stormwater systems; contributes the majority of faecal bacteria contaminating receiving 
waterways.  This can result in faecal bacteria counts that are above recommended guidelines for 
both primary and secondary contact recreational activities (e.g. swimming and boating). 

Stormwater is also a significant source of the hydrocarbons and heavy metals, fertilisers, herbicides 
and pesticides, and other toxic compounds that enter the State’s waterways.  Stormwater drains can 
harbour poisonous gases and reduced oxygen levels that represent potentially deadly hazards to 
anybody who enters a drain. 

From a public safety perspective, water bodies in urban areas in general pose risks to public safety, 
and in the case of urban waterways and stormwater drainage systems, those risks are heightened 
during flood events.  The safety risks associated with stormwater drainage are compounded further 
by unauthorised persons deliberately entering drains or waterways that carry stormwater. 

Having adequate drainage that can avoid the flooding of urban areas during high rainfall events is, 
therefore, an essential part of ensuring public safety and protecting infrastructure from damage. 

 

Discussion Points 

Q4.31 Does the Drains Act have a role to play in relation to minimising public health and safety 
risks? 

Q4.32 What standards and/or safeguards are in place in Tasmania in relation to the health and 
safety risks associated with stormwater management, and how is councils’ compliance with 
any standards enforced? 

Q4.33 Should there be legislated safeguards (within the Drains Act) requiring stormwater drainage 
providers to undertake particular actions aimed at ensuring public health and safety, or meet 
prescribed standards? 

 

 

 

4.7. New and emerging technologies 
Best practices in any field of human endeavour change over time as new technologies are tested and 
accepted.  What is considered acceptable today can also change in response to factors such as the 
publication of the findings of scientific research in a related field and the changing community 
sentiment – which often leads to changes in Government policy.  The focus on stormwater quality, 
as opposed to just quantity, is a recent trend in the area of stormwater management which 
demonstrates this, as is the growing impetus to reduce urban demand for water in the face of 
mounting evidence in support of climate change. 
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It has been suggested that an option may be to include provisions in the Drains Act (or other 
legislation) that would implement the stormwater provisions of the State Policy on Water Quality 
Management 1997.  This would impose mandatory requirements on property owners, councils and 
other parties to install water conservation and pollution reduction measures (e.g. rainwater tanks, 
permeable pavements, pollutant traps and artificial wetlands).  There are, of course, other options 
for implementation of the Strategy, including council planning schemes, permit requirements for 
industrial and commercial premises, and the use of powers or regulations under the Environmental 
Management and Pollution Control Act 1994. 

While the Drains Act contains few references to particular technologies, the septic tank provisions 
of the Drains Act do, however, prescribe the installation of water closets in areas where mains 
sewerage is unavailable, and give councils the power to require landowners to install them.  Septic 
tanks are only one type of on-site waste water management system, and an old technology at that, 
so it could be argued that references to particular technologies are overly prescriptive, rather than 
outcomes focussed, or at least out of date. 

 

Discussion Points 

Q4.34 What are the advantages and disadvantages of including legislative provisions that impose 
mandatory requirements on property owners, councils and other parties to, for example, 
install water conservation and pollution reduction measures, and which specify what those 
measures are? 

Q4.35 Do the references to ‘septic tank districts’ and ‘water closets’ within the Act in any way limit 
the use of contemporary on-site waste water management methods, as they emerge, or 
constrain the scope of the Act? 

 

 

 

4.8. State Stormwater Strategy 
A Draft State Stormwater Strategy was developed by the Department of Primary Industries and 
Water in 2004 to assist councils in preparing and implementing Stormwater Management Plans. 

Before the merger of the Department of Environment, Parks, Heritage and the Arts and the 
Department of Primary Industries and Water in 2009, the Environment Division of DEPHA had 
developed another draft State Stormwater Strategy.  The draft Strategy provides a means to fulfil the 
stormwater provisions contained in the State Policy on Water Quality Management 1997, presenting 
a consistent state-wide approach to the management of stormwater that can be applied in planning 
and assessing developments at the State and local government level.   

Amongst its various objectives, the State Policy on Water Quality Management requires the 
identification of Protected Environmental Values (PEVs) for Tasmanian waterways, and the setting of 
measurable Water Quality Objectives that, if achieved, should ensure that the PEVs of a given 
waterway will be protected or improved upon. 

In support of those objectives, the draft State Stormwater Strategy promotes the use of WSUD and 
Integrated Water Cycle Management in the management of stormwater for all new developments in 
Tasmania, and the installation of appropriate stormwater treatment/management measures within 
established urban areas that represent stormwater pollution ‘hotspots’. 

The Strategy is currently being finalised for approval and its release is anticipated by the end of 2010. 
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It is considered that any legislative framework for stormwater management should not hinder the 
objectives of the State Stormwater Strategy. 

 

Discussion Points 

Q4.36 Is it appropriate/desirable for the Drains Act (or other legislation) to include provisions that 
implement specific actions, for example, imposing mandatory requirements on property 
owners, councils and other parties to install water conservation and pollution reduction 
measures? 

Q4.37 Would the introduction of mandatory standards increase the likelihood of achieving Water 
Quality Objectives? 

 

 

 

4.9. State Policy on Water Quality Management 1997 
The State Policy on Water Quality Management 1997 requires the identification of Protected 
Environmental Values for Tasmanian waterways, and the setting of measurable Water Quality 
Objectives that, if achieved, should ensure that the PEVs of a given waterway will be protected or 
improved upon. 

It should be noted that the Minister for Environment, Parks, Heritage and the Arts has been directed 
by the Premier to conduct a review of the State Policy on Water Quality Management.  A discussion 
paper was released by the former Department of Environment, Parks, Heritage and the Arts 
(Environment Division) and public submissions on the review sought.  Submissions closed in 
December 2008. 

It has been suggested that progress toward achieving the stormwater objectives of the State Policy 
on Water Quality Management has been limited to date, and that provisions could be inserted in the 
Drains Act to require action by property owners, councils and other parties in line with the policy, 
particularly in relation to Clause 33.3.  Clause 33.3 of the Policy states that – 

“Where urban stormwater runoff is prejudicing, or has significant potential to prejudice, the 
achievement of water quality objectives, councils should prepare and implement a stormwater 
management plan consistent with the principles and methodology set out in “Guidelines for Urban 
Stormwater Management”, publication 10 of the National Water Quality Management Strategy.” 

 

Discussion Points 

Q4.38 Should the Drains Act, or other legislation, include provisions that impose obligations on 
councils and developers relating to the “Major Actions” that are set out in the State policy 
on Water Quality Management, such as a requirement to prepare Stormwater Management 
Plans, or cross reference the policy in any way? 

Q4.39 Should a requirement for Stormwater Management Plans in the Drains Act be broader so 
that flooding and public safety issues, as well as water quality issues, are addressed?  
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4.10. Responsibility for stormwater drainage 
While stormwater management in Tasmania and most other jurisdictions is largely a function of local 
government, in some states or regions this is not the case.  For example, in Sydney the provision of 
stormwater drainage services is shared among a number of agencies and groups. Stormwater 
generally flows into small street drains owned by local councils and then into much larger pipes or 
channels, called 'trunk drains', some of which are owned and operated by Sydney Water.  Water 
bills issued by Sydney Water generally include a separate stormwater service charge, and it is also 
not unusual for land owners to be charged additional stormwater management fees by councils.  

The Drains Act (section 32) currently enables any two or more local authorities to combine for the 
purposes of draining land, but the responsibility and power to provide stormwater drainage is still 
ostensibly restricted to local government. 

While this review of the Drains Act is based on the assumption that councils continue to be 
responsible for stormwater drainage, it is acknowledged that there are other service provision 
models in operation around the country.  The extent to which the Drains Act should cater for the 
provision of stormwater drainage by parties other than councils is, therefore, an issue that needs to 
be canvassed. 

 

Discussion Points 

Q4.40 Without advocating a change in the responsibility for stormwater management, or suggesting 
alternative service providers, to what extent does the Drains Act currently enable parties 
other than councils to establish, operate and fund stormwater drains? 

Q4.41 If it is considered appropriate/necessary that the Drains Act accommodate the provision of 
stormwater services by parties other than councils, how could this be achieved? 

Q4.42 Is there a need for the Drains Act, or other legislation, to identify those hydraulic systems 
that are not the responsibility of the water and sewer corporations (e.g. stormwater, 
waterways, private sewer connections, septic tanks, private stormwater and water 
connections)?   

Q4.43 Do the provisions of the Drains Act, the Building Act or the Plumbing Regulations provide 
sufficient power to councils to require landowners to rectify defective private sewer 
connections when they cause an environmental nuisance? 

 

 

4.11. Catchment Management 
The catchment areas of many waterways have, and are continuing to become, increasingly urbanised.  
While undeveloped catchments have many checks and balances to slow the flow of rainwater, the 
reduction in vegetation that occurs in urban catchments, along with the construction of impervious 
surfaces alters natural runoff patterns and increases the volume of water discharged into those 
waterways and decreases its quality.  Monitoring of water quality in urban waterways in Southern 
Tasmania has demonstrated a clear relationship of decreasing stormwater quality with increasing 
urbanised catchment areas. 

Managing land use in a catchment is, therefore, an important part of managing stormwater impacts. 
Catchment management takes an integrated and holistic approach to managing land use and natural 
resource practices, in order to improve water quality and overall catchment health.  Catchment 
managers work with a range of stakeholders, including councils, business and industry, schools and 
the community, to develop and implement their programs. However, without detracting from the 
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work undertaken by groups like the Derwent Estuary Program, there are no dedicated catchment 
management authorities in Tasmania, or specific catchment management legislation. 

The legal position of councils in relation to waterways and their catchments is dealt with only 
minimally in the Drains Act, even when those waterways may form part of a stormwater drainage 
network. Specific issues such as the maintenance of access to waterways are not dealt with at all, 
and there is little to link stormwater management with land use planning decisions, and catchment 
management in general. 

 

 

Discussion Points 

Q4.44 Should the Drains Act be used to address the issue of catchment management, by, for 
example, requiring councils to identify catchment values to be protected and prepare 
(approved) plans to manage the threats to those values in all stormwater drainage areas? 

Q4.45 Are catchment management issues addressed sufficiently in other instruments such as the 
State Policy on Water Quality Management 1997, the Land Use and Planning Approvals Act 
1993, or in Council Planning Schemes, such that the Drains Act need not include provisions 
relating to catchment management? 

Q4.46 Does the Drains Act have a role to play in requiring councils to collaborate with 
Government agencies, industry, the water and sewerage sector and the community in 
relation to stormwater management? 

 

 

 

4.12. Land Use Planning 
As discussed in relation to catchment management, different land uses play a key role in determining 
the types and amounts of pollutants that end up in stormwater and, ultimately, natural waterways, as 
well as the volume of stormwater that the drainage system has to deal with. Clarifying land use 
planning objectives assists local authorities in providing the necessary stormwater infrastructure to 
support future development.  

Tasmania’s Resource Management and Planning System is intended to achieve sustainable outcomes 
from the use and development of the State’s natural and physical resources.  Several pieces of 
legislation embody the aims of the RMPS, with the Land Use Planning and Approvals Act 1993 being the 
principal planning Act. 

Councils are responsible for assessing and approving developments under the Land Use Planning and 
Approvals Act, and are legally bound by LUPAA to enforce the provisions of their planning schemes.   

 

 

Discussion Points 

Q4.47 Should the Act contain provisions linking the Land Use Planning and Approvals Act with the 
responsibility for stormwater management? 

Q4.48 Should the Act contain provisions that require councils to take into account land use 
planning objectives when determining stormwater infrastructure needs? 
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Q4.49 Should the Act impose specific obligations on land use planning and approvals processes 
relating to stormwater management? 

Q4.50 Should provisions be introduced into the Drains Act to integrate stormwater management 
with the Tasmanian Resource Management and Planning System, for example by attaching 
RMPS principles as a schedule to the Act? 

Q4.51 Clause 31 of the State Policy on Water Quality Management 1997 seeks to impose upon 
planning schemes the requirement that property developers, as a condition of approval, 
develop stormwater management strategies to control erosion and stormwater runoff from 
land disturbances.    

 Clause 33 of the State Policy on Water Quality Management Regulatory specifies that 
planning approval authorities must require that erosion and stormwater controls are 
specifically addressed at the design phase of proposals for new developments, and that State 
government and councils develop and maintain strategies to encourage the community to 
reduce stormwater pollution at source. 

 Should the Act include specific obligations along the lines of those above, instead of relying 
on council planning approval processes for implementation of the State Policy on Water 
Quality Management?  
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5. General Issues  
 
The review of the Drains Act has identified a number of general issues with the Act in its current 
form. Parts of the Act are now 55 years old and, as could be reasonably expected, much of its 
content is outdated.  

Some of the general issues identified with the Drains Act include: 

• A number of definitions in the Act are imprecise or inconsistent with definitions in modern 
Acts such as the Water and Sewerage Industry Act 2008, the Water Management Act 1999 and 
the Local Government Act 1993. For example, the Drains Act still contains references to 
“municipalities”, a term which became redundant with the enactment of the Local 
Government Act. 

• The Drains Act is quite complex and prescriptive, which limits the flexibility to implement 
modern management practices.  

• There are linkages with other legislation that are unclear. There are a number of instances 
where the Act refers to parts of another Act that have been repealed or no longer exist. 

• References to some sections within the Act appear to have been inadvertently removed, 
which is likely to be a result of things being overlooked when the sewer-related provisions 
were removed. 

• The penalty and enforcement provisions are not particularly strong, and need to be updated 
to bring them into line with other Tasmanian legislation. Appendix 1 highlights sections of 
the Act containing penalties that need to be reviewed.  

• The Act needs to clarify responsibilities of councils and landowners in relation to a number 
of activities, such as whose responsibility it is to make sure that stormwater installation 
within a property remains operational and free of physical defects. 

• There are a number of appeal provisions that appear to be unnecessary or provide for 
appeal to an unnecessarily high level. For example the Minister must approve agreements 
between local councils for the drains of one council to communicate with those of another.  

This section has been developed to provide a high level summary of general issues with the Drains 
Act and is not intended to identify individual instances where these issues occur. More detailed 
comment about individual sections of the Drains Act can be made using the Annotated Drains Act 
provided in Appendix 1.  

 

Discussion Points 

Q5.1 Are there any other general issues that need to be considered as part of the Review? 

Q5.2 Should regulations be made under the Act (or another Act) to prescribe stormwater design 
and technical specifications (e.g. stormwater quality and flood control)? 

 

 



31 
 

6. Regulatory frameworks in other jurisdictions 
As in Tasmania, local government is responsible for, or plays a significant role in, the provision and 
management of urban drainage in other Australian jurisdictions. In some cases urban drainage is 
managed in partnership between local government and water utilities, with local government 
infrastructure feeding into the water utilities’ larger pipes or ‘trunk drains’. 

No other jurisdictions, apart from Western Australia, have stand-alone legislation for the provision 
of urban drainage. In most cases, the powers of local government to manage urban drainage are 
provided for in the relevant jurisdictions’ Local Government Act.  

Like Tasmania, most other jurisdictions impose environmental and drainage responsibilities through 
separate legislation. Water quality issues are generally covered in environmental legislation and 
managed by environment protection agencies.  However, other jurisdictions tend to have more 
advanced policies for considering the pollution issues associated with stormwater than Tasmania. 

Another policy focus in a number of states is the promotion of stormwater as a water resource that 
can be captured and reused or recycled.  

 

6.1. Australian Capital Territory 
Urban drainage legislation in the ACT is structured in a similar manner to the Tasmanian legislation.  
The basic enabling legislation for stormwater is included as part of the Utilities Act 2000 under Part 
14 Street lighting and stormwater, which defines the powers for the ACT government to build, run 
and maintain the stormwater network, as there is no local government in the ACT. 

Similar to Tasmania and some other jurisdictions, the act which covers the building and running of 
stormwater drains does not have any environmental focus or impact limits. The ACT's Environment 
Protection Authority has a range of powers under the Environment Protection Act 1997 which allows 
for the EPA to act on and limit any polluting activities, and develop regulations and codes of practice 
that limit polluting activities, such as stormwater flows. 

In addition to the existing environmental and utilities legislation and policies, there is a significant 
focus in the ACT on stormwater harvesting to supplement their water sources, due to the 
significant water supply issues they have faced over the previous 10 years.  The policy focus is on 
capturing and treating as much stormwater as possible. This is not as significant in Tasmania as 
generally water supply issues are not a major concern, though it is worthwhile keeping in mind as 
there may be some smaller areas where there are supply restrictions.   

 

6.2. Victoria 
In Victoria, councils are responsible for managing local drains, road networks and street and 
property drainage. In greater Melbourne these drains feed into the regional drainage system, rivers 
and creeks that are managed by Melbourne Water.  

The Local Government Act 1989 is the enabling legislation for local councils to manage and control 
sewers and drains.  The Act gives councils the power to carryout any drainage works in schemes 
that have been approved under the Water Act 1989. Unlike most other jurisdictions, there does not 
appear to be any legislation that covers in detail the power for councils to build, run and maintain 
the stormwater network.  
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As in Tasmania, environmental issues are covered under separate environmental legislation. The 
Environment Protection Act 1970 gives the Environment Protection Authority (EPA Victoria) powers 
to act on and limit any polluting activities that are not in accordance with the State Environment 
Protection Policy Waters of Victoria (the SEPP).  

The SEPP clauses regarding urban drainage are similar to the provisions in Tasmania’s State Policy on 
Water Quality Management, and recognise the impacts that stormwater can have on receiving 
waterways and support the development of municipal stormwater management plans.  

The policy focus is on improving stormwater quality and implementing practices that minimise 
stormwater runoff, particularly in new developments. The relevant clauses of the SEPP make 
reference to the Urban Stormwater Best Practice Management Guidelines (1999) 
(http://www.publish.csiro.au/issue/3822.htm) which includes actions to minimise pollution of 
stormwater as well as guidance on the content of stormwater management plans.   

The Environment Protection Act also addresses septic tank systems and gives councils powers to 
declare septic tank areas within their municipal boundaries. This section also addresses septic tank 
permits and compliance, approval and maintenance of septic tank systems as well as requirement of 
councils to provide an annual report on septic tanks.  

 

6.3. Queensland 
Local government is responsible for land-use planning and stormwater management in urban areas 
across the state.  The Local Government Act 1993 provides the legal framework for local government 
in Queensland to manage stormwater, and sets out things like the power to require landowners to 
connect to a stormwater drainage network, offences such as the discharge of prohibited substances 
into stormwater drains, the power of councils to recover costs from landowners, and the power to 
make and levy special rates or charges in relation to stormwater drainage – including a charge, levied 
over a 20 year period, to repay a loan for the construction of a drainage system. 

The Queensland Department of Environment and Resource Management (DERM) is the department 
responsible for water quality management in Queensland, including a responsibility for urban 
stormwater quality management.  As the water resources and drainage authority for Queensland, 
DERM is also responsible for the management of all major water storages and their catchments, 
pipelines and associated waterways. 

 

6.4. New South Wales 
In Sydney the provision of stormwater drainage services is shared among a number of agencies and 
groups. Stormwater generally flows into small street drains owned by local councils and then into 
much larger pipes or channels, called 'trunk drains', some of which are owned and operated by 
Sydney Water.  Water bills issued by Sydney Water generally include a separate stormwater service 
charge, and it is also not unusual for land owners to be charged additional stormwater management 
fees by local government. 

The Local Government Act 1993 confers on councils their service or non-regulatory functions, which 
include the provision, management or operation of stormwater drainage and flood prevention.  
Amongst other things, the Act sets out things like local governments’ powers of entry, the power to 
make and levy annual charges for stormwater management services, and defines a range of 
stormwater drainage offences. 

The Sydney Water Act 1994 established Sydney Water as a State owned corporation in relation to 
the supply of water, the provision of sewerage and stormwater drainage systems and the disposal of 
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waste water in Sydney and other regions.  The Act also empowers the corporation to impose 
stormwater drainage area charges.  Interestingly, the Act also opens the way for the transfer of 
responsibility for the provision, operation, management or maintenance of stormwater drainage 
systems to a council or councils, subject to Ministerial approval and on the proviso that at least the 
same standard of services will be provided under the new arrangements as had been provided by the 
Corporation. 

Hunter Water also collects and transports stormwater within the area of operations of the Hunter 
Water Board, under the Hunter Water Act 1991. 

The Department of Environment, Climate Change and Water (DECCW) is the lead NSW 
Government department with responsibility for protecting and caring for the environment, managing 
water resources and developing and coordinating programs to address the impacts of climate change 
in NSW.  In relation to stormwater, the Department’s public focus is on stormwater pollution and 
its impact on fresh water resources, beaches, oceans and general water quality (and either trapping 
pollution or preventing it from entering stormwater drains at its source). 

Unlike Tasmania, NSW has in place catchment management authorities, under the Catchment 
Management Authorities Act 2003.  This Act establishes catchment management authorities and 
devolves to them a range of natural resource management functions in their regions. These include 
ensuring that decisions made at a catchment level consider both catchment and local community 
issues and broader state level concerns and standards. 

 

6.5. Western Australia 
Like Victoria and at least some parts of NSW, drainage in WA is managed by the “Water 
Corporation” in partnership with local council. Essentially, the Water Corporation is responsible for 
flood management, thus local councils manage local drains, street drains and urban property drainage 
which have their own outlets to receiving waterways or feed into main drains managed by the 
Corporation. However, in some places in the state urban drainage is solely managed by local council 
or the Corporation. 

Again the enabling legislation for councils to carry out land drainage works is the Local Government 
Act 1995. The Land Drainage Act 1925 is quite similar to the Tasmanian Drains Act in that it sets out 
in detail the general powers and duties of the Corporation and how drains should be constructed 
and protected. It also goes into detail about how rates for drains should be charged and how land 
owners should be charged when the Corporation carries out works at the owner’s expense. 
Interestingly there is no reference to local council in the Land Drainage Act as it is exclusively 
written for the activities of the Water Corporation. 

 

6.6. South Australia 
As with Tasmania there is a separation of environmental and drainage powers.  The Environmental 
Protection Act 1993 allows the SA EPA to draft Codes of Practice and Environment Protection 
Policies that directly relate to specific environmental issues, such as stormwater pollution.   

The legislation for stormwater drainage is less well defined, with powers being implied in the Local 
Government Act 1934 and Local Government Act 1999.  The major concern of these acts is with 
flooding protection and enabling local government to build drains to take away stormwater; though 
stormwater is not directly mentioned in either of these acts.  The Local Government Acts can also 
be interpreted to include the elimination of pollution or possible pollutant sources entering drains or 
waterways, though the EPA Act provides much clearer powers. 
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The SA legislative framework has   two major differences to the existing Tasmanian legislation; the 
creation of the Stormwater Management Authority and the management of waterways by local NRM 
committees.   

The SA Local Government Act 1999 provides for the creation of the Stormwater Management 
Authority by local government in SA.  The authority acts as a facilitation and coordination point for 
the management of the states stormwater system and has a number of powers and functions to 
ensure that the drainage system is managed as effectively as possible.  The major function is to 
ensure that desired environmental outcomes can be achieved, such as reducing the impacts of 
stormwater pollution and maximising the reuse of stormwater to supplement SA's water resources.  
The authority does this by requiring all councils to produce stormwater management plans for their 
municipality and then follows up these plans to ensure they are enacted.  The authority also has a 
grants budget to help councils develop and enact plans.   

The regional NRM authorities play a significant role in stormwater management in the state as the 
management for many waterways has been vested with them, meaning that councils need to work 
closely with the NRM to try and achieve the desired environmental outcomes.   

An additional major focus of the SA stormwater management system is ensuring that pollution is 
minimised to enable reuse of stormwater as efficiently as possible.  SA has suffered from water 
resource constraints for a number of years and stormwater has been identified as a significant 
resource, particularly for aquifer recharge and reuse.  This focus has not been seen to date in 
Tasmania, though it could become a priority in the future. 

 


