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Urban Drainage Act (v4 14/12/2012) Review by Hobart City Council 

 

General comments  

The proposed Urban Drainage Act on the whole uses clear modern language, and updates many 

sections of the Drains Act 1954.  However few of the areas Council noted as lacking in the Drains Act 

in the initial review process have been addressed, and some drainage specific powers have been 

removed.  Council stated they wished this legislation to be the One, All-Encompassing Act for the 

management of Stormwater.  Instead large sections have been removed in favour of weaker, vague, 

and non-drainage specific sections in other existing pieces of legislation.  Other sections are removed 

on the basis that they should be covered in other legislation.  ‘Should’ is irrelevant:  Council does not 

wish to lose powers we currently possess, and then petition separately for unrelated legislation 

changes.   

 

Powers/ responsibilities which Council notes have been entirely removed include: 

• Schemes – see below.  These must be retained.    

• A (limited) form of headworks charges exists in s46 of the Drains Act, and this has been 

entirely removed.  See below.   

• Compensation for putting pipes through unburdened land or other uses of the Act – may be 

covered by other Acts, but is only mentioned in the definition of ‘expenses’ in the draft Act.   

• Power to move water or gas mains – this should be retained.  As a gravity driven system, 

stormwater has less flexibility than pressurised water and gas services.   

• Duty of Councils to perform works in such a way as to minimise nuisance 

• Require existing buildings to drain – whilst s49 Plumbing Regs may require the maintenance 

of existing private drainage (though possibly no enforcement powers), there is nothing in the 

Plumbing Regs or Building Act requiring existing underserviced work to be drained 

efficiently.   

• All powers in areas outside ‘Urban Areas’.  Council requires a lesser degree of servicing in the 

fringe areas, but does still use the Drains Act and other legislation to manage stormwater in 

these areas.  Any stormwater infrastructure not under a highway (and covered by the Local 

Highways Act) or within an easement still needs to be protected – and properties in the 

urban fringe can still cause a nuisance to neighbours.   

• Enforcement provisions, including the ability to serve ‘Notices to Rectify’ do not appear to 

have been included.  A daily penalty for infringements should also be included.  Costs of 

rectification by Council should be a charge on the land, recoverable as rates and at time of 

sale of the property.  LGA may only include nuisance abatement orders, not orders to 

enforce other sections of the Act. 

 

A legal opinion on whether s93-99 of LGA actually do allow schemes and headworks charges (and the 

power to force benefitting landowners to contribute) must be obtained.   An initial reading of s97 

&98 suggests that construction charges 

a) May not apply at all if the property is currently partially serviced (eg existing house is at the 

Lot frontage and can drain to kerb & gutter, or is pumped) 

b) Limited to 5yrs of ½ the service rate (ie ~$250 total).  This would not even cover the cost of a 

connection, let alone provide an equitable distribution of costs of a new system to those who 

benefit from it rather than ratepayers as a whole.   

It does not appear to even touch on headworks charges.  I also note s251 LG(BMP) describes 

schemes in clear unambiguous modern language and removes several grey areas (including whether 

people who drain to a system via a table drain are benefitting from it).   This drainage-specific 

interpretation of responsibility for costs of a new scheme needs to be transferred to the new Act.  

Any alteration to legislation should not keep/ enlarge Council’s responsibilities but remove our 

ability to pay for them.   

 

The legislation refers to multiple people who must provide consent:  Council, stormwater service 

provider, and general manager.  It is important that the sections refer to the correct person.  s15 for 
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instance requires council’s consent, when this would be a power better delegated to the general 

manager- this may be able to be handled internally via the delegations register.   

 

The mediation/ complaint system varies for each clause – sometimes you go to RMPAT first, other 

times the minister first, other times commercial arbitrator.   

 

Powers/ responsibilities not addressed: 

• Ownership of and works required on Rivulet banks.  Particularly unclear is who must pay 

for/do pre-emptive works (once the bank has collapsed, they may be ‘interfering with a 

system’ under s14, but there are no powers to require them to fix a precarious 

embankment).  This may be partially addressed by inserting ‘or likely to cause obstruction’ 

into s14.  This would also cover the dumping of vegetation on creek banks or above 

headwalls.   

• No protection of overland flow paths – these are not always natural depressions in the land 

(ie watercourses able to be shown as Council infrastructure), or located directly over Council 

mains.   

• No protection of riparian zones – may be covered by draft Regional Planning Scheme. 

• Increasing flows to existing infrastructure with insufficient capacity.  While this may be 

addressed for new connections under s20 (could argue is not ‘reasonable’ to permit a 

connection to an undercapacity system), no clarification or power is provided in the Act to 

require a developer to contribute to upgrading downstream infrastructure.   

• Does not distinguish between branches (public infrastructure to service only 1 Lot) from 

common drains (public infrastructure anyone can connect to) 

 

Section specific comments 

3 ‘Drain’ is not defined 

 

‘Private stormwater system’ –  

• Part b only includes collection & disposal vs collection, storage, conveyance 

treatment & disposal in the definition of a ‘Stormwater system’.  The more 

inclusive definition should be used. 

• The list of items included in a private stormwater system should be indicative 

only:  section c should read “.  These may include (but are not limited to)” 

instead of “;and comprises”.  Otherwise the definition would not include 

pumps, soakage trenches, etc.   

 

‘Public land’- this definition should agree with that in LGA.  Some land owned by 

Council such as Cleary’s Gates or 89 Doyle Ave is not considered under the LGA to be 

“public land”, and the powers under s16 rather than s15 should apply.   

 

‘Stormwater’ – this definition is much too narrow, and appears to be replacing the 

concept of ‘concentrated natural water’ in the previous draft.  Stormwater is NOT just 

run-off water which has been concentrated by a drain, but also runoff concentrated 

by impervious areas, ponds, soakage trenches and re-contouring of the land.  

Stormwater is NOT however natural runoff or soakage.  Council’s preferred wording 

would be “concentrated by development and use of the land”.  Alternatively 

“concentrated by impervious surfaces, drains (including subsurface drains) and 

waterbodies” would be better than the definition currently used.   

The definition used clashes with the Plumbing Regs, which defines stormwater as “(a) 

roof water; and (b) surface water; and (c) subsoil water”.  I feel a separate definition 

should be used though, as the Plumbing Regs does not clearly identify the 

‘concentrated by human activity vs natural soakage’ aspect.   

 

Stormwater system – 
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• This definition is core to the Act, as it must clearly define what is Public 

infrastructure, and what is in Private ownership and maintenance.  Key to this 

definition is what Council accepts as belonging to themselves – as shown on 

the map in s12.   

• Separate terms for public infrastructure and private installations should be 

used to avoid confusion – like saying the term Cats does not include blue Cats 

(a sub-set of cats).   

• Connection point to a main is misleading- table drains etc are Council 

infrastructure, well before they connect to a main.  ‘Main’ as a term is not 

used elsewhere in the Act – should be replaced by ‘upstream of a connection 

point.’   

• Landholding is unclear – does this mean land in common ownership, or is it 

synonymous with a land title?  If the latter, a main running through property 

but not connected to any Lot outside the property may have been laid as 

future-proofing works, and is still a Council main.  If the former, any 

subdivision approved but not sold will be in this position.  Neither is correct 

nor required.  Any private stormwater system is excluded by virtue of being 

private in section c; and would not appear on the Statutory map as public 

infrastructure.    

• Does not appear to include Overland Flow Paths 

• Waterway definition – does the phrase ‘other natural’ imply the previously 

mentioned items such as creeks must also be natural? 

 

4 Environmental quality and protection are listed in the objectives of the Act, but no 

section within the Act addresses these concerns 

5 Currently Council’s are required to effectively drain the urban area of its municipality 

‘for the purpose of preserving health’ (ie human flood safety).  This Act proposes 

Council’s must effectively drain urban areas (defined as all of Hobart municipality) 

with no guidance as to the minimum standard.  As ‘effectively’ has not been defined, 

this may increase Council’s minimum duty to include nuisance drainage.  This is not 

appropriate.  Some guidance must be provided.   

 

Should the Minister be involved for minor complaints or only significant failings in 

Council’s duty?    

6.5 Is stating this Act does not authorise a Council to interfere with private or public 

sewers without consent the same as removing Council’s power to manage private 

sewer?  Or Council’s ability serve an order on a Sewage Authority to repair faulty 

sewers contaminating our stormwater system?  Council requires the ability to do both 

the above examples.   

10 This is unclear whether full detailed modelling including flood risk from infrastructure, 

overland flow paths and creeks is required; vs a report on potential risks, acceptable 

levels of risk and how Council plans to address these risks.  The timeframe may be too 

short.   

11 It is not clear if this sections affects Council’s usual design standards for new 

infrastructure for subdivisions.  New works driven by a development application 

might be covered by an engineering condition – however there is limited support for 

engineering conditions in planning permits.  Obviously any new work to service a 

subdivision must be to Council’s standards at the Developer’s cost.  This must be clear 

in the Act, and Council would like support in the Act for similar engineering 

conditions.   

11.1 - ‘Council may agree with a person’ implies the person also must agree – better 

wording would be ‘Council may consent’.   

11.4 – it is not clear if ‘different way’ includes a different alignment- Council’s 

interpretation and preference is that it would.   
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11.8 –Council’s usual maintenance period requirements for new works needs to be 

supported 

12 Mapping of waterways and table drains – will require survey to pick up dish drains etc 

even on yellow roads.  What format, accuracy, details, timeline? 

13 What’s a prescribed structure?  Needs to be defined, or at least refer to which Act it is 

defined under (definitions in various acts may not match).  I note under WSIA a 

driveway or a retaining wall 0.9m high are not considered prescribed structures- 

however the alteration of loading and/or cover can be extremely significant.   

Change of loading (eg garden to driveway) is not covered.  Blockage of overland flow 

paths is not covered.  No protection of private infrastructure – this is currently 

managed under Building Act.   

Application for consent must be made in the manner determined by Council – this 

does not give the power to reject plans submitted to Council under any Act as in the 

Drains Act.  Without the power to refuse planning permits, would we also lose the 

ability to use Part 5 indemnities?   

Council does not feel the powers of entry under s15 and 16 sufficiently deal with 

situations where a 28 day order period is not appropriate.  Whilst these sections may 

grant some powers to do emergency works, it would be better to be able to request 

the owner rectify the situation within X days before Council has to step in.   

14 See above comments (s13) re emergency and urgent rectification works 

15 Unlike s16, nothing in s15 grants power to simply investigate even with sufficient 

notice.   

It seems unusual that more notice is required to enter public land to perform 

investigatory works than on private land – given public land is usually public access.   

15.2a)  Night works should be allowed with the permission of the owner. 

15.2b)  In Hobart the vast majority of non-Council public land is managed by a 

Minister, so no course of appeal would be available.  As these pockets of crown land 

often connect sections of stormwater system, Council needs a course of appeal to 

manage the system. 

15.5 – In an emergency, Council must be allowed to enter without any notice.   

16 16.1 – difference between b &c ??? 

16.3 – this power is appropriate and necessary 

16.4 – again night works should be allowed with the permission of the owner. 

17 Now needs to be signed by GM and officer, unlike LGA s20B (which this is otherwise 

identical to) – as this is required to be carried by contractors etc, this seems 

unreasonable.   

18 No discussion of compensation to landowners.   

This is the appropriate place to re-insert Schemes 

19 19.1 – Does anything other than stormwater include stormwater contaminants such 

as concrete fines?  Needs to still clearly include contaminants of concern to the 

system itself (possibly not reaching the receiving waters and triggering EMPCA) as 

previsouly covered by the Drains Acts deleterious or corrosive effluent, and materials 

likely to adhere to the pipe itself.   

As there is no exemption for ‘by consent’ or extreme circumstances, will all public 

sewer overflows into stormwater (installed on purpose in several areas including 

pump stations to minimise health risk) now be illegal? 

19.2 – this power is appropriate and necessary 

20 Reasonable  is not defined – HCC will interpret as legal ability to lay the connection, 

whether a gravity connection is possible, and the receiving capacity of the 

infrastructure. 

Abandonment process is much more stream-lined, but removes several protections 

each way – both no requirement to notify circumjacent landowners (not just people 

currently connected), and no time limit to complain and receive compensation.   

21.1 This power is appropriate and necessary 
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22 Council must have this power to prevent a risk of nuisance dampness (incuding to 

their own property), and not have to demonstrate a ‘flood’ risk.   All properties within 

a serviced area must be able to be forced to connect.    

24 Nuisance has not been defined.   

1 & 2 are different – ‘discharged from a private stormwater system’ is not the same 

as ‘directs stormwater’.  Also ‘likely to cause’ vs ‘creates’.  Council needs to 

demonstrate that they have created a nuisance in order to serve an order or fix the 

works, but not to levy a fine.   This is the wrong way round.  Council should not need 

the burden of proof that insufficient drainage is definitively causing a nuisance to 

require them to rectify the work – just a reasonable likelihood that it could cause a 

nuisance.  To levy a penalty fine, again reasonable likelihood that they are 

contributing to a reported nuisance should be all required.   

 


