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Clarence City Council Submission  

Draft Urban Drainage Bill 2013. 

 

Part 1 - Interpretation 

Urban area 

The Bill defines an urban area as a geographical area constituting a city as provided 
for in Schedule 3B of the Local Government Act 1993.  Schedule 3B of the Local 
Government Act 1993 defines the Clarence City Council as a city.  Therefore, under 
the Bill, the whole of the Clarence City Council is an urban area to which the Bill 
applies.  

Whilst it is appreciated that there is an intention to use existing recognised locality 
descriptions to replace the need for the establishment of drainage districts and to 
obviate the need for the Ministerial and administrative processes associated with the 
current Drains Act 1954, the use of this definition may be problematic in a number of 
ways: 

• All city councils will by virtue of their Local Government Act description will 
be required to undertake extensive assessments of all catchments in their 
cities whether these have a bearing on urban areas or not.  These 
assessments are likely to be very high in number and complex in certain 
cases; 

• Coupled with the greater obligations associated with stormwater 
management articulated in the Bill, far greater liability exposure for 
councils will be generated through the obligation to risk assess all 
catchments.  No limitations on liability have been captured in the Bill and 
this is regarded as essential;  

• Not all towns (hence urban areas) in Tasmania have been proclaimed 
under the provisions of the current and preceding Local Government Acts 
and the mechanism currently in place to undertake such proclamation is 
exceedingly arduous requiring elector poll support to bring into place.   It is 
unlikely that any council would venture voluntarily down this path in the 
future.  To obligate a council to do so would be a costly imposition;   

• The definition of urban areas may be better served by way of a simple 
obligation on all councils to publish and maintain a map of those urban 
areas within its municipality serviced by a council stormwater drainage 
system in the same manner as “roads maintained” are included in the 
Council Map under section 208 of the Local Government Act 1993; 

• Related to the above is the obvious question – what statutory or legislative 
requirements are proposed for non- urban areas?  More detail on this is 
needed to effectively consider the Bill in full context. 

The above solution would allow council discretion as to the areas that they may 
choose to include in an urban area (town).  A simpler solution would be for the 
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definition to be replaced by a requirement for councils to publish its urban drainage 
services in map form in the same way as the municipal map and road maintained 
requirements of the Local Government Act 1993.  This map would be dynamic and 
be amended as new areas were included and systems developed. 

 

Stormwater 

The Bill defines ‘stormwater’ as “run-off water that has been concentrated by means 
of a drain or drains”.  However there is no corresponding definition within the Bill of 
what a drain is.  Often drainage systems include waterways, swales and natural 
depressions in the landscape as well as built infrastructure.  The Bill, to some extent, 
provides a connection between constructed drainage systems and natural water 
courses, with the definition of stormwater system including a waterway as being a 
stormwater system.  The definitions of ‘stormwater’ and ‘stormwater system’ need to 
be clarified from an operations view point, as well as the need to recognise how built 
and natural drainage networks are integrated and developed as part of the system. 

 

Waterway 

A waterway is defined as something that delivers rainwater.  The Bill implies a 
waterway is something that only carries rainwater not stormwater or surface water.  
There needs to be a capacity or power for councils to use waterways for carrying 
stormwater and surface water so councils can deal with overland flows as part of the 
system.  Neither the definition of waterway nor any other provision of the Bill includes 
the power for councils to use waterways within the system for carrying stormwater 
and surface water.  This issue needs to be addressed. 

 

Part 2 – General matters 

Power to Construct 

There is no specific power for a council to construct stormwater systems.  This 
needs to be addressed by including a similar provision to section 16 of the current 
Drains Act.  Section 16 of the Drains Act states: 

 

16. Powers of construction  

(1) For the purposes of making a system for a district, a local authority may 

within its municipality, and, subject to the provisions of section seventeen, 

outside its municipality –  

… 

(d) purchase or take in accordance with the provisions of the Land 

Acquisition Act 1993, which for that purpose is incorporated in this 

section, any estate or term in land, any easement or profit a prender or the 

right to use any drain. 
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Easements 

There is no mention in the Bill of the need for an easement or any sort of 
compensation for using land for building stormwater pipes provided the council 
issues the appropriate notices under the Act.  It is understood from dialogue with the 
Department that this is the outcome intended.  Councils need to be sure this is 
correct so there is some certainty in terms of its operations.  To make the situation 
clearer, the Bill should include a reference to a council’s power to create a drainage 
easement.  The current Act states: 

26. Drains vested in local authority  

(1) Drains and their associated works that are–  

(a) constructed by a local authority, other than individual or shared drains; or 

(b) declared by or under this Act to be vested in a local authority– 

vest in and shall belong to that local authority until removed or formally 

abandoned in situ.  

(2) Estates and interests registered under the Land Titles Act 1980 are subject to 

the estate of a local authority under this section and any interest appurtenant 

thereto.  

(3) The estate of a local authority under this section is incapable of registration 

under the Land Titles Act 1980 otherwise than as an exception out of the title to 

the surrounding land.  

(4) It is unnecessary to mention any estate of a local authority under this section 

or any interest appurtenant thereto in the Register under the Land Titles Act 

1980. 

Similar provisions should be included in the new Act to ensure rights of access and 
the protection of infrastructure once in place. 

 

Compensation 

It appears there is no statutory provision for compensation to be sought from 
councils from an affected landowner beyond the requirement in section 15(10) to 
make sure that the land is made good after installation.  However, this needs to be 
more clearly stated. 

It is further noted that under section 11(4), if a person constructs a drain and the 
drain will or is likely to form part of a council’s stormwater system, Councils may 
impose construction requirements upon the person that are beyond what the person 
proposes or what would otherwise be required by Council.  If requirements are 
imposed then under section 11(8)(a) and (b), council must pay that person extra 
expenses reasonably incurred by complying with Council’s requirement.  This 
provision is considered in further detail under the heading “Section 11 – Power of 
council to adopt stormwater systems”. 
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Part 2 – Obligations of the Stormwater Service Provider 

Section 5 – Effectively drain  

There is an obligation for Council to deal “effectively” to drain urban areas.  It can be 
envisaged that issues will arise where a council may consider that they are being 
effective in draining an urban area but when a flood occurs and property damage is 
sustained, debate will arise that a council has not met its obligation by effectively 
draining the urban area.  

It is assumed that the obligation on councils to effectively drain urban areas will be a 
subjective test of reasonableness with the following factors as guidelines for a 
council to determine what is effective drainage: 

• what are Council’s resources? 
• what capacity does Council have to undertake work? 
• what is Council’s financial position? and 
• what does Council consider to be effective? 

 

Section 5 – Complaints 

The proposed section 5 is a reiteration of section 9 of the current Drains Act.  It is 
submitted that section 5 needs to be redrafted to take into account changes in local 
government since the enactment of the Drains Act in 1954, in particular, the 
establishment of the Ombudsman.   

A complaint can be made to the Minister that a council has failed or neglected to 
make provision for such stormwater systems as may be necessary to effectively 
drain its urban area.  It has been stated that it is intended that the Minister would 
only consider such complaints that demonstrate serious neglect of the council’s duty. 
Notwithstanding this, the draft provides the Minister with the power to investigate but 
there is no procedure of investigation or scope of investigation or a specific right of 
response for a council to respond to the complaint. 

Any complaint process must be based on reasonable protocols and contextual 
consideration.  It is considered that this section should include: 

• a requirement that the Minister must give notice of the complaint to a 
council; 

• the procedure for the investigation of the complaint including:- 
� set out the conduct of the investigation of the complaint eg what 
investigation powers does the Minister have? 

� specify that a council has the right of response to a complaint 
� give timeframes for investigation of complaint 
� specify the timeframe for appeal – this is usually 28 days 

• non-exhaustive factors that should be considered in determining a 
complaint eg: 

• urgency level of drain works 
• resources and priorities of Council 
• practicability of work to be done 
• cost of work to be done 
• whether work is for public or private party benefit. 
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The complaint mechanism proposed is considered repetitive and unnecessary given 
the existing statutory function of the Ombudsman’s Office which has extensive 
investigative powers and procedures defined within its establishment.  It is 
contended that the mechanism of Ministerial investigation, which reflects the thinking 
of the 1954 Act, is no longer needed especially given the more specifically stated 
responsibilities stated in the draft  bill coupled with the legal remedies available to 
persons affected by “serious neglect”.  

 

Sections 7 and 8 – Commercial arrangements  

It is queried whether the level of detail in section 7 and 8 is needed given that 
councils already have the function and power under the Local Government Act 1993 
to enter into commercial arrangements.  Section 8 provides that where council and 
an operator of stormwater services cannot reach agreement for the provision of 
stormwater services either party may refer the matter to arbitration for a legally 
binding decision to be made.   

Councils are already able to determine their own contractual arrangements and do 
not need legislative restraints on how and when they enter into contractual 
arrangements.  It is unreasonable and inappropriate to expose councils to the 
process of arbitration to determine conditions for a contract for service that has not 
yet been entered into by a council.   

For the above reasons a simple enabling section for councils to contractual engage 
third party service delivery is regarded as sufficient. 

 

Section 9 - Partnerships 

This provision is considered to be unnecessary.  The notion of partnership 
arrangements between local councils and the State Government to-date has been 
based on policy considerations.  The general power provisions of the Local 
Government Act allows for sufficient scope of councils to enter into agreements with 
the State Government. 

 

Section 10 – Stormwater system management plans 

Section 10 imposes an obligation on councils to develop a stormwater management 
plan for urban areas.  The response to this issue is by way of stating the current 
position and implications on Clarence City Council as an example. 

In terms of this obligation Clarence City Council has already adopted a Stormwater 
Asset Management Plan which satisfies section 10(2)(a), however, it is uncertain 
how councils may be expected to assign a level of risk to each urban stormwater 
catchment.  By way of example if all 100+ catchments within the City of Clarence 
were to be effectively assessed under section 10(2)(b) at a cost of between $20,000 
- $50,000 per catchment the cost and resourcing impacts being imposed on 
Clarence would be between $2.5m - $8m within a 3 year timeframe which is simply 
not achievable.  A more reasonable and achievable outcome is necessary.  

Concern is held as to what may be regarded as an acceptable flooding risk level.  
Based on the current drafting it is assumed that it will be up to individual councils to 
determine what their acceptable level of risk is and to determine what it thinks is 
necessary to assess and mitigate that level of risk.   
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There are some significant problems with this approach:- 

• In order to assess adequacy of systems and for systems to be designed to an 
adequate specification level such decisions need to be based on data 
assessment of catchment calculation of capacity and recognised industry 
standards;  

• For council to “go along” in determining acceptable flooding risk levels places 
those councils at risk of not meeting what other parties might regard as 
reasonable acceptable service levels; and 

• Recent flooding events in Australia are likely to influence this to a large 
degree. 

By way of example of the problems associated with this section, this Council recently 
received a Right to Information request from an insurer investigating flooding 
damage to an insured property.  The insurer has asked Council for information about 
Council’s flooding risk assessment and stormwater management including: 

1. Documentation regarding complaints and reports for the subject 
stormwater drain; 

2. Documentation regarding inspection of the subject stormwater drain; 
3. Information about any other stormwater flooding in the other; 
4. Documentation referring to Council’s inspection and repair of stormwater 
drains in the area; 

5. Ministerial guidelines or principles used by Council for the maintenance 
and repair of stormwater drains; 

6. Copies of all of Council’s stormwater management plans 

The above provides a clue as to the nature of expectations and ultimately the liability 
exposure which the proposed changes under this section may trigger with insurance 
companies now very focused on avoiding payout on claims which in their view can 
be attributed to other parties.  The more specific that legislation becomes, the 
greater the need for full articulation of the standards and requirements in order to 
provide any reasonable safeguards for councils in its stormwater management and 
operations.  Notwithstanding this issue and how it may be dealt with in drafting, the 
need for some legislative protection under the Act is considered essential.  

There should be no imposition mechanism driven solely by Regulations as 
contemplated by section 10(2)(c) especially given that this can potentially have 
resource implications imposed on councils.  This approach is not regarded as 
reasonable, appropriate or fair.  

 

Section 11 – Power of council to adopt stormwater systems 

Much of section 11 is regarded as problematic in its current construct.   

As a point of principle, any infrastructure that is to form part of the public stormwater 
system should be built in a form acceptable to a council.  This is the case with the 
water and sewerage corporation(s). 

The section further provides a premise upon which an obligation can be placed on a 
council to compensate for any “extra” requirements, notwithstanding that the 
developer/property owner proposal could well be impacting on and increasing the 
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level of discharge into the system.  In effect the Bill appears to fetter a council’s 
rights to oblige contributions or works to address such impacts to the system.  Such 
requirements are in most cases (through a development permit) already appealable 
to RMPAT.  This mechanism is regarded as the appropriate mechanism in respect to 
the reasonableness of council requirements as well as those of the water and 
sewerage corporation(s).   

The drafting of section 11(4) suggests that a developer may debate the standards of 
drainage works and require a compulsory council contribution, despite the drain 
being specifically required under a planning permit.  The situation of a drain being 
required by a planning permit needs to be distinguished.   

Section 11(8) should include on-maintenance provisions so that the person who has 
constructed the drain must maintain the drain until the council takes over the drain.  
Similar on maintenance requirements for infrastructure are captured within the Local 
Government Highways Act 1982.  Although this legislation sets the period at 6 
months any period of on-maintenance should also allow for council discretion where 
matters of concern as to function and standards are not sufficiently addressed by the 
responsible party.  Also, there is a need for a power to recover costs from a 
developer in the situation that the developer fails to act post-subdivision. 

The Bill does not specifically provide for developer charges such as headworks 
associated with a subdivision development.  Whilst conditions requiring developer 
contribution can be included in a permit under the Land Use Planning and Approvals 
Act 1993 section 51, it would be constructive for the Bill to expressly allow councils 
to request developer charges under the new Act.   

 

Sections 13, 14, 19, 22, 23, 24 

The reference to “Council” should be changed to “General Manager” so that the 
General Manager not a council has the power referred to in these sections.  This is 
in line with other legislation and administrative process.   

 

Section 15 – Power of council-appointed officers to carry out work on or 
adjacent to public land 

It is considered unnecessary that councils must obtain agreement from the relevant 
public authority through whose land the stormwater flows, on the work methods used 
by the council to undertake its obligations under the Bill.  If councils are required to 
be a Stormwater Service Provider it must be assumed that they have the expertise 
and resources to undertake urban stormwater management including the 
determination of work methods.   

There is a right of appeal if the responsible authority imposes conditions a council 
thinks are unreasonable or if the responsible authority disputes council’s entitlement 
to carry out the work.  However, this right of appeal doesn’t apply if the responsible 
authority is a Minister or Minister’s delegate.  It is argued that this provision is 
counter the intent of the Bill in achieving total catchment management when it comes 
to urban stormwater management; which is dependent on sufficient authority for 
council’s to act – it is therefore considered that this provision requires review. 
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Section 17 - Identity Cards 

There is a requirement that ID card must be signed by the General Manager and the 
officer and also specify ‘the agent of council that employs the officer’.  The drafting of 
this section is inconsistent with the provisions within the Local Government Act on ID 
cards.  It is suggested that all power of entry provisions for councils be based on a 
consistent procedure.  To this end it is suggested that the Local Government Act 
process be used for the purpose of this Act. 

 

Sections 19, 22, 23, 24 – Enforcement issues 

These sections provide that a penalty may be issued for an offence under the Act.  
The nature of breaches in many cases have ongoing impact and as such it would be 
of considerable benefit if the Bill included the provision for a daily offence so that 
councils may be able to better enforce the provisions of the Act.   

Further the Bill does not include provision for councils to issue infringement notices.  
It is considered essential that councils have the power to issue infringement notices 
(which incorporate Daily penalties) in accordance with the Monetary Penalties 
Enforcement Act 2005 and be able to refer infringement notices to the Monetary 
Penalties Enforcement Service. 

Authorised officers should be defined under section 3 consistent with other 
legislation.  The Bill also needs to include the standard provisions relating to 
authorised officers including powers of authorised officers, offences for obstruction of 
authorised officers, power to obtain names and addresses of offenders and power to 
issue infringements.   

 

Section 22 

The Bill proposes to retain the power to oblige property owners to connect, however, 
this is qualified on two points:- 

• firstly, the distance from infrastructure (which is currently the standard); and 
• secondly, a judgement that there is a flooding risk to the property or other 
properties within the catchment. 

This second qualification is considered to raise a point of contest and appeal to the 
process with an increased cost imposition on councils.  Councils will be called upon 
to prove that a flooding risk exists on a case by case basis rather than a systems 
catchment view.  It should be regarded that all properties contained within a 
catchment for which stormwater systems have been developed would, if not 
connected, cause reduced effectiveness of the system being provided.  This should 
be the test. 
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Other Issues and Requirements 

Develop Approval Process 

The Water and Sewerage Industry Act 2008 make clear the role in which the water 
and sewerage corporation(s) play in the assessment and conditioning of planning 
authority permits (Refer extract below):- 

56Q.Planning authority's decision  

(1) The planning authority must take into account any submissions made by the 

relevant regulated entity under section 56P(1) in relation to an application that is the 

subject of a notice under section 56O(1), in determining whether to grant the permit, 

to attach conditions to it or to refuse to grant a discretionary development permit or a 

combined permit.  

(2) In deciding to grant the permit, the planning authority must –  

(a) include any condition that a relevant regulated entity requires; and 

(b) not attach a condition to a permit which conflicts with any condition 

included under paragraph (a). 

(3) If a regulated entity makes a submission under section 56P(1) objecting to the 

grant of a discretionary development permit or combined permit, the planning 

authority must refuse to grant the permit.  

(4) For the purposes of this Subdivision, the planning authority is taken to have power 

under the Land Use Planning and Approvals Act 1993 to –  

(a) impose any conditions that the regulated entity requires under 

section 56P(2)(b); or 

(b) refuse to grant a permit that the regulated entity has objected to the 

granting of under section 56P(2)(c). 

Given the scope of the obligations now being contemplated in the Bill it is considered 
that some reference is made in the Bill which legitimises the role that councils would 
have as the responsible authority for stormwater systems including the impacts of 
development on the capacity and delivery of this service. 

 

Definition of Stormwater Service Provider 

This definition refers to a council or an agent engaged by council. 

In the Bill the term “stormwater service provider” is only used in Part headings and in 
section 20 and 23 in the context of having the power to connect or disconnect to the 
stormwater service.   

Firstly there is no power of entry for an agent to undertake such work as this is 
limited to council officer in the draft.  Secondly, the nature of stormwater systems 
installation management and maintenance may necessitate agent activity beyond 
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that of section 20 and 23.  The need for a separate notion of stormwater service 
provider as being district from the council is questioned given that it remains the 
council that is responsible for the service and stator functions. 

Power of entry should therefore cover a general power of entry that the council 
and/or its agent may enter into land for the purpose of effecting anything necessary 
in order to meet its obligations under the Act. 

 

Catchment Management 

Implicit in the Bill is for councils to become responsible for the effective management 
of catchments that affect urban areas.   

This obligations brings into question the extent to which council can manage any 
issues upstream from urban areas that may have an impact on and influence the 
overall effectiveness of a stormwater system that they are charge with the 
responsibility to maintain.  These impacts include such issues as drainage or 
earthworks that cause siltation to enter into the waterway; the keeping clear of 
natural waterways through fencing and vegetation; the impact of dams and their 
associated risks, etc.  A capacity to control such issue is regarded as an important 
additional power. 

 

Old Act provisions not sufficiently covered 

A number of provisions within the current Drains Act 1954 have been identified as 
important mechanisms and powers that are considered necessary for inclusion in the 
new Bill.  These are identified as follows. 

Power to require gas and water pipes to be moved. 

This power is based on the understanding that the delivery of both drainage and 
sewerage disposal are critically dependant on gravity flow and that both water and 
sewerage reticulation are not.  The current provision provides important and 
appropriate priority to drainage and sewer lines in those special circumstances that 
may sometime arise.  Not having this priority could compromise the delivery of these 
services or unreasonably complicate and add cost to the public.  The current 
provision is shown below. 

23. Power to require gas and water pipes to be moved  

(1) Where, for any purpose of this Act, a local authority deems it necessary to raise, 

sink, or otherwise alter the situation of any water or gas pipes or other waterworks or 

gasworks laid in or under a highway, it may, by notice in writing, require the owner 

of the waterworks or gasworks to raise, sink, or otherwise alter their situation in such 

manner and in such reasonable time as is specified in the notice, and the expenses of 

or connected with the alteration shall be paid by the local authority, and if the notice 

is not complied with the local authority may itself make the alteration required. 

 



11 

 

(2) An alteration shall not be required or made under this section if it would 

permanently injure the waterworks or gasworks or prevent the water or gas from 

flowing as freely and conveniently as usual. 

 

(3) Where under a local Act the expenses of or connected with the raising, sinking, or 

otherwise altering the situation of a water or gas pipe or other waterworks or 

gasworks are directed to be borne by the owner of the pipes or works his liability 

therefor continues in the same manner and in the same conditions in all respects as if 

this Act had not been made. 

 

Drainage of new Buildings 

This provides the basis upon which council can require new development to provide 
for adequate stormwater drainage from the development and property and to require 
the discharge of this to the public stormwater system.  A substantial function of the 
current Drains Act is to ensure that stormwater drainage is adequately design and 
installed within private land in order for it to be able to protect the development and 
any adjacent land and for its connect to system.  The current provision also allows 
refusal of development where there is no adequate means of effective drainage 
available or able to be provided. The Bill omits this power entirely.  The current 
provision is shown below. 

 

50. Drainage of new buildings  

(1) This section applies in –  

(a) land drainage districts; and 

(b) urban land drainage districts; and 

(c) stormwater drainage districts. 

(2) Where a new building is erected, the local authority may require, by refusal to 

grant a permit under the Building Act 2000, the building owner –  

(a) in the case of a land drainage district, to make satisfactory provision for 

the carrying off of natural water from the building curtilage or grounds into 

the system for the district; and 

(b) in the case of an urban land drainage district, to make satisfactory 

provision for the carrying off of natural water or concentrated natural water 

from the building and its curtilage or grounds into the system for the district; 

and 

(c) in the case of a stormwater drainage district, to make satisfactory 

provision for the carrying off of concentrated natural water from the building 

and its curtilage into the system for the district. 
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(3) If a building owner is aggrieved by any requirement of the local authority under 

subsection (2) and the matter is not referable to the Building Appeal Tribunal, the 

building owner may apply to the Magistrates Court (Administrative Appeals Division) 

for a review of the requirement.  

(4) The discharge of drainage into a system shall not be required under this section 

unless –  

(a) a common drain of the system is, or pursuant to section fifty-two will be, 

within 30 metres of the site of the building and is at a level that makes it 

reasonably practicable to construct a drain communicating therewith; and 

(b) the intervening land is land through which the building owner is entitled to 

construct a drain. 

(5) Notwithstanding anything in paragraph (a) of subsection (4) of this section, a 

private drain may be required to be made to enter a common drain not within the 

distance mentioned in that paragraph, if the local authority undertakes to bear so 

much of the expenses reasonably incurred in constructing and in maintaining and 

repairing the private drain as may be attributable to the fact that the distance of the 

common drain exceeds the distance therein mentioned.  

(6) If a building owner is aggrieved by the decision of the local authority as to the 

amount of any payment to be made under subsection (5), the building owner may 

apply to the Magistrates Court (Administrative Appeals Division) for a review of the 

decision or may, if he or she elects, refer the matter to arbitration. 

 

Remedy of Drainage for existing Building 

This power goes beyond the issues covered by the power to require connect to 
system and is design to address inadequacy or lack of measure deployed by a 
property owner to manage the flow of natural water through or from their property 
arising from their buildings.  In such cases no specific system may necessarily be in 
place but it may need to rely on natural drainage flows for a solution. 

 

51. Provision for existing buildings  

(1) If it appears to the local authority that, in the case of a building, satisfactory 

provision has not been, and ought to be, made for the carrying off of–  

(a) natural water; or 

(b) natural water, whether concentrated or not; or 

(c) concentrated natural water– 

the local authority is to, by notice, require the owner or occupier, as the case may 

require, of the building to take appropriate action as provided in subsection (2).  

(2) For the purposes of subsection (1)–  
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appropriate action means to make satisfactory provision for the carrying off from the 

building of–  

(a) natural water; or 

(b) natural water, whether concentrated or not; or 

(c) concentrated natural water. 

(3) The provisions of section eighty-three apply in relation to a notice given under 

subsection (1) of this section.  

4) .  .  .  .  .  .  .  .    

(5) Subsections (4), (5), and (6) of section fifty apply in relation to a private drain that 

the local authority requires to be constructed under this section. 

Being responsible for stormwater systems, it is critically important to councils that the 
ongoing management of a property owner’s responsibilities are able to be dealt with 
by them and a similar provision on this aspect of that responsibility is considered 
necessary. 


